dries | Flicker . and his Tutor. 15 


AGAINST ö 


Ss Archibald Murray of rms) 2 and Sir 
Paunck Murray of {oi and Others. 95 


e 


f & . 74 A Fletcher this Childs Grandfather having booghe the Lid 
of Aberlady for 12.0000 Merks, irom Hay Heretor thereof, with the 
Buden of an yearly Annuity of 7500. Merks payable yearly to Jeaw 
.Seatoun 2 her Liſetime: By the Tranſaction thete were 42008 
Merks of the price allowed to remaim in Sir Audvew Fletcher's hand dur Fihe 
Lis v bow faid Jean Seaton, at leaſt ay and while the Lands were 


< y Annuity | 
* , having 12 dyed in We per kane And Abate 

Met Sir Parrick Marr — elected Curators to his Son: The faids 
Curators, when their Pupil was about 16 yeatsof' Age, did enter into à moſt 
un artantable ee eee 2 the ſaid Jean Sratos and 
het Liteiene Annuity: By which 
cauled their Pere Ae Conſent grant Bond to her and e 
ſum of 15500 Merks, as the price oi that Annuity ; albeit the ſaid Jen Seas 
on wasthen paſt 56. years of Age, and was tf gone of a Cancer in 
her Breaſt'; and whereof ſlie died withina few! Months after the Tranſaction. 
And about the ſame time when the Curators bought the Liſerent Annuity her 
own Son ¶ N illiam Hay was a buy ing fir, becavic he knew the burden of the 
Literent ay upon bis Fortune, and hot upon e 8, who bouglit the Land 
Vith ablolüte Warrandice, the Hays Money 1 ſor any Incumbtance 

that could come upon Flrerber e y the Lilerett, or any other 
manher of way: And the reaſon why her Son Witham Hay did not entet into a 
Bargain with his Mothers Husband Kennedy of Ardmillan for oy Liferene Annuiĩ · 
ty. Vas che 1ntormarion he had frem his two Brothers Lewis and Hary Hays of his 
Mothers Condition. who had been 1 Mother, and ſhe told them 
be ee of s Cancer, and given over by het Phyſicians: They ali 
detlated to I iiliam Hay their Btother. A — ſawy their Mothers Breaſt 
22 that Holeinit and ſhe told them that it w 4 Cancer, and that it as 
| for her to rccover. Ae I 9 given their "Own Bond 
f 


of Corroboration to Jean Seatoun and her Huxband. for the foreſaid Sum of 
x 300e Merks: And being conſcious to themſelves that the Pupil could not be in 
Law obliged to ownethe forſaid Tranſaction after his Majority. they for their own 
Security allenetly dgoinſt their * quarrelling of that T induced 
and * er their . to Ratify their ſaid Ltanſaction upon Oath. when he 
he was only about the foreſaid Age of 16 Years: and ſhortly thereafter the Pupil 


before his Maj on 
hy vcd . ſhgnarjon ti rhe 96 z000 Nes an- 
5 8 e 
Amen 


Dye 

ted e Ie rs, to jean Seatoiit 

price of her Amun. he did thereupon 

now ot Aber lady. tor repayment of the foreſaid OF And albeit there were ſe- 
veral Detences proponed by rhe ſaid ew Hlete wy te. Tutor rv — 
ing of thdt pùrſuia tn &e Humbly Cdoceived to bathiUnanſora 
Relevant in Law ; yet the Loris of Seſſion did pronounce a Decreet > oben 
the Tranſaction made by the Curitots, and g this e of 


eee hen e he mee 


unanimous Vote vi d Bunt ſa #66 lag und his Tvror pv a = 
ſelves to be Grieved and Læſed by the intetloquitols and Sentence = the Lords of 
Seſſion, they did enter their Proreſtation for Remead of Law to the we. and Par- 
liament, againſt the Wa yo 68 Intorloquitors: A now wi 98 
lpect and Deference to the of Seſſion, a tainliſt before t 
nourable and High Court of Parliamentuponth e Reaſons SG Proveſtailf ing 
Appeal; and which are theſe. v 
2 10. It is an uncontraverted principal in the Common Lay, Noa 
the Conſent and Practice of all Nations, Thar Curators are S Ad. 
— rators of their Pupils Means and Eſtate: And neithet the Coma 
not che Law of This, or any other Nation, doth allow x F408 tos ei ber 0 
their Pupil's Means, or to cauſe their bupils grant Bonds, or contract | 
any Bargain or Tranſaction, wherein there is the leaſt. — Are of 8 
prejudiceco enſue upon the account of ſuch Tranſactions yur been 
Feaſt their own hand thould- engage either themſel ves, or oh RO s jnany ch 
faRtions, wherein there is the leaſt hazard or ptejpdice to the Pupil, Law 
— * the Burden of all the Damnageiariſing to the Pu pil by ſuch Trar ae 
upon the Curators themielves who made the {ame : Anti Law hath been 10 


cautious to ſecure Pupils againſt ſuch Adventutes of 3 Zutators. that if, e wy | 


fit did eventually ariſe.from that Tranſaction, the ſame did, accreſceto the t 
upil; but if thete did Tn happen orfall WAY mn 0 dice 
we Pupil; the ſame did al n -urators themſelve 
the Law did . Io the Pupil to oY alas oy red again 
Ten in ſwa ſat as he became eventually to thereby 825 
And the Reaſon oi the Law is clear, becauſe Curators a al 195 
w_ a dae of Adminiſtration of cheir. Pupil's Means 5 Eſtate, the 
to contain themfelyes within the Bounds and Limits of their Office of wy 
and not at all to tranſpreſs theſame by expending their Pupil's Means upon T Fr 
actions or;Bargains, wherein the Loſs and Gaintherefrom ariſing are os 
— — "As od if any Hob ibery 5 be along 1 u 
rator 8. might in a very ſhort time t and exhauſt ir 
ſtates: And the Damn age ariſing by the Tranſaction to the Popil is moſt palpable 
and exorbitant, the ſaid þ Jean Seatoun having dyed within few Months thereafter, 
of 
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ofa Diſeaſe whereof ſhe was irrecoverably gone before the Tranſaction: So that 
all chat the Pupil received for the ſaid great Sum of 1 300 Merks,. was only one 


Terms Annuity of her Liferent, extending to 1250 Metks Scots only, 


- 240. The only Pretence alledged by the Curators ſor eleiding this Unanſwer- 
able Ground of Law, was, That they did act bona fie, having received no be- 
neſit to themſelves, and deſigned nothing but the Pupils Advantage, and to re- 
dieve him and his Eſtate of the Burden oft ſuch a con ſidetable yearly Annuity⸗ 
u hich in proteſs of time might have ſwallowed up all their Pupils Eſtate. And -/ 


24, Thar the Pupil had ru iſied the Tranſaction made by his Curators upon Alon) 7 
Oath ; And ſohis Heirs could never he allowed to quatrel the ſame, | eſpecially .” 
keing the Tranſaction was rational at the time, and would have proven ſo in heſ 


event, it JtanSeatoun had lived ſome few- years, and: that the Curators knew 


action was made And 3 e. That this matter was res judicata between Aru- ; 
miilan and the Curators: All which pretences were moſt Irrelevant, and ought to 
have been Repelled by the Lords of Seſſion. | 1 22 rel 


action made. or Deeds done by perſons Acting in theit own Sphere; and within 
the bounds and limits. of their own Office and Truſt, and all perſons are in male 
#de tocxteedor tranſgetis the Bounds and Limits of their own Truſt: And no 
Lawyer or other perſon ever did pretend thatany Curator, was allowed ur im- 
powered to expend or Dilapidat their Popils certain Stock and effects upon ſuch 
uncertain Bargains and Tranſactions: So chat their making of that Franſaction 
which ex event did ptove ſo prejudicial to the Pupil. and which at the time wes 
moſt uncertain at the beſt;was an moſtunwarrantable AR inthem;and can allow 


of no ſpecies or pretence of bona ſides: So as rodetend ar Excuſetbemfrom being 


Lyablę to Repair their Pupil and his Heirs againſt the Damage ariſing to the Pu: 
pil by the raſti and unwarcantable Tranſaction made by themiel vas, as ſaid is. 
240. Whatevet Cutators do, in re Papa ari contrait to Law and locompetent 
and without the Truſt ot1heit Bounds and Offices can hevet be repute Rational 
or prudent, Law and the Bounds of their Office and Truſt, being che outmoſt 
Limits ſet to Curators in ihe Manugemeri of their Pupils Aflaics. ztio. The 
et chat the Curators knew not that Jean Jeatunn was Irrecoverably: gone 
of an Diſceſe, the time they made the TranſaRion , is ſo tar from furniſhing the 
Curators any Defence or Excuſe, I hat Aber laay Netotts the ſame againſt the 
Curators, as a great Aggtavation of theit Nalverſation and Trang eſſion of the 
Bounds ot theit Truſt, and Office: Becauſe it is a ptinciple in Law that no man 
ought tobe lgnorant of the Condition of thete wich whom e Baigains and Trani. 
acts. And dertainlyit any Bargarer was in La- oblidged ro inquite into tha 
Condition of the perſon with hom he dil Baitgain'; tiie ſe who Bargain ior the 
Liferent of any perſon are oblidged to enquire into the Condition ofthe Health; 
Strength and Ape of the perſon, formhoſs/Lilkine they are about to Tranſact: 
Eſpecially Curatots when Tranſacting for a Liſerent tobe purchaſed hy their u: 
pils Means in cafe the Law had allowed Curators to m: ke ſuch Tranſactions aa 
it never did. ſo that as the ſaid. Tranſactꝭon was unwarrantable, and beyond th 
Bounds of the Curaters Office and TrufÞ, ſo alſo the Curators were 3 
Negligent in uot fending to wh arte 9 00 arp Jean Sratoan's He 
beſore they had engaged: for ſuch an Exorbitant Sum as x30g0Dfcrks fot her 
Liferent: And their very negligence 20. enquitè into the ſame is a ſeparace* - 


- Ground , and Relevant per /& to make them Ly able to repair the Damage as: 
8 | a 1 


iſing 


not that ſha was Labouring under ſuch a Diſeaſe, at that time whea the Tranſ- 4 pr 4M 


N 


1m Becauſe bana fides is only Competent to Deiend or Excuſe any Tranſ-. 
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theſe Ruinous Tenements without a Decreer of the Lords of 
ed by the Lords themſelves in a caſe betwixt the Laird of Niary and Sandilands. 


(49 
ine to the Pupil through their negligence in not enquiring into the Condition of 
w n before they entred into the ſaid Tranſaction as in Law, 
and by the Truſt repoſed in them they were obliged to have done. 4e. The 


Pupil is not concerned whither the Curators had any Benifice ot deſign of Advan. 


tage to themſelves or nor, ſecing the Tranſaction made by them not being war- 


- ranted'by Law nor Incumbent to have being made by them as Curators virtute 


1: The ſame moſt beat the hazard of the Curators themſelves, And no 


125 can make the Pupil Ly able to undergo the Damage. and prejudice ariſing 
by the Atings of his Curators contrair to Law and the Truſt of their Offices as 


fach. gto Law hath ſo ſtrictly Limited Curators, that even upon emergent 


neceſſities they cannot trauſgreſs the Bounds of their Office without the ſentencs 
and wartand of an Soveraign Judicatur: As in the caſe oſ a P 


| up his having ſeve · 
ral tuinous Houſes , the Curators cannot Legally Sell or — upon one of 
ion, as was decid · 


ſo that in caice there had been either neceſſity or Conveniency for the Curators to 
have made this raſh and diſadv antagious Tranſaction (as truely there was none) 
they ought previouſly to have applyed to the Lords of Seſſion; and obtained 
their Decreet and warrand impowering and Authorizing them to do the fame : 
But the Curators having no ſuch Decreet of the Lords. it is evident the Tranſacti- 


on was made at her oun hazard and perril. and being againſt Law and without the 


Bounds of their Truſt as Curators, the fame can never be obtruded againſt the 
Pupil as an prudent and rational Tranſactic an, ſo as to make him Lyable to ra- 
tifie the ſame and undeigo the hazard of the Damage wiling therefrom: And of 
all Curators in the World theſe Curators were in peſſima fide to have entted into 
ſuch a taſi Tranſaction, ſeing there was als much of the price of the Lands leit 
in Aber hands when the ſame was firſt purchaſed, as the Annualrentt thera- 
ol. would have defrayed and payed off Jean Seatouns yearly Annuity. And the Cu- 
rarors never did, not yet can ceny but there was als much ot that Sum remaining 
unexhauſted;-as would have ſatis fied the ſaid yearly Annuity forall the Veais of 
their Popil's Minority: And Curacors being by the Office only obliged Rem Pu- 
pills ſalbum curare they were only lyable & obliged to preſerve their Pupils Con- 
dition as it was the time of their Entry to the Office: And ſeing this Annuity could 
have been aliumut ſatisſied during all the Years of the Pupil's Minority, u ithout 
conttacting any new Debrs upon the Pupil's Eſtate;it was ſufficient tot the Cura - 
tors to hade entred the Pupil to a free Eſtate as his Father left him: and they were 
in peſima fide to have made ſach a Raſh and Fooliſh Tranſaction. thereby burden- 
ing their Pupils Eſtate with a new Debt oſ 1 3000 Merks, and wherein their Pu- 
il is ſo groſly and exorbitantly Læſed and prejudged, incaſe by the Juſtice of the 
arliament he be not Reponed againſt the Sentance and Inte loquitors of the 
Lords ot Seſſioon : | 

Neither isthere any ſhadow of Relevancy in that other pretence of the Cura- 
tots, founded upon the Oath given by theit Pupil - whereby he did Solemoly 
$wear ne vet toquatrel. or come in the contrait of the Tranſaction made by the 
Curators, anent Jear Scatoums Life · rent Annuity, notwithſtanding of the Text 
anent ſacramentua puberum, alledged fer lortify img of the ſaid pretence ; Becauſe 
11 There is uo Nation in the World where that part of the Civil Law; where- 
by a Minot being Lzſed by a Tranſaction made by his Curators, is precluded 
from Reſtitution ; and being Reponed againſt Tranſations made by himſelf, ot 
his Curators in his Minority, and to his palpable Hurt and Læſion, upon the ac- 


count 
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count of an Oath, given by the Popili in his Minority, never to quarrel the:ſame, 
is in thelealt reguarded, or obſerved; bur on the contair there Aer: any Nation 
in Earehr where the ſame is not expreſly Reprobat by a Special Conſlitution and 
Municipal Law: And there is here in Scor land lately made an Act of Parliament. 
12 9 05 | obating that par of the Civil Law, and appointing ihat 10 Trat 11 
2 85 a Minor to bis enorme Leſion ſhall preclude him from being 


SIO att notwithſtanding that the Minor ſboulc 4 by oblige | 
Pier to quarrel the ſame; and declaring all Tranſactions and 5 72200 4 e! 


ns to 
Oath of a Minot is interpoſed to he Void and Null ;p/ozare, and in in 
— Friezland where the Civil Law is_molt obſerved, [ket IF = ; 


high the 
Lo ſuch Tranſactions as this, albeit ratified by the Minot upon Oath 
8 1 1 allows 0 unleſs chere be a previous ſentence 7 88 5 bal 
ri 
75275 


je Tres achon, to be Rational and p tofitable for the Minor; andimpo 
200 Curators to ors fame: Aud Blackbarrony and $i 
Murray Kuen 2 705 pechergs Was any 5 ſentence of a judge i 


. g then t | je 2 Tranlaction. 240, 7 a f 
SOILS Aird of ver ial irs ſell unjn 
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and un © hihere ich fe 
VER def upon 7 of e a Aan. Wh. 
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Was: on * 94 5 al, and, only bli ator 
= 8 gave fk ah 5 : Burt Ws Ag 77 Fas 
it is abſurd ro pretend t ach: an ach which was oply rſon 
Urjuſt ang Unwarranzable & vincuum iniguitatit, thould 
clude this, Aber lady, who, is his Heir, and who is yet an 
ing to, he. eponed ee Raue an U Vn 4 Tranſaction, LT 1 
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tune is in Hag ard © Hy, Tuingd,, 
the 1 N alledged EY e E NT ratOrs « 'do only. | 
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Whatepe an Seatoun and her Husband to whom 15 
1 9 NE by the joreſaid Tran nſaction 18 
dys Oath given in his 1 
Dots 1 7 Or 3 Ih at as all be gel by 
ing, 7 Without their. conſent are 1 l and void: Die 
pils in t beir Migority, E Bobog their: Lo Curatcts and for their 
dae BE N E 7 the Curators are Authoriſin gtheit upil to their oy dvans 
tage U in rem ropriam,..are likewayes joe jure altogether void. But 
true it is that the Oath Elicite from the Deceaſt Aber/ady_ by his 2 55 rs for 
Ratifying , the ſaid Tranſaction was not at all elicite from him as a wow fo 
ſecurity to Jean eatoun, and her. Nate do whom the ſaid Sum of, i 3000 
Merks was payable by this ranſation,.t ey beingaby dantly_, and d nqueſti- 
onably ſecure anent the payment of f the ſaid om 27 eee of. 85 obo.. 
ration granted, y the Curators themſelves, To on the g arrair the 


por Bet ob» 
or allege dpon the 


| induſtrpuſly elicite from the Minor by the Curators as a farther ſecuriry to rthem- 


ſelyes anent the ſaid unwarrantable Tranſaction, andaf purpoſe to pieclude he 
the Pupil rom quarrelling the ſame, 49 reſuſing to give i them allowance of 12 
Sum 


Fam in theit Acedunts upon the unanſwerable Grounds of Law competent to the 
Minor 2 them. vis. That the ſaid TranſaRtion was to his Enorme hurt 
and E zfior 


of his 
Sw 


And ſeing this Affatt is of Univerſal Concern to all the Nation; and that the 
allowing Cutarors ro make fach Bargaing at hazard 1 their Pupils account, 
withour any previous Cognition orFentence of 4 judge. would certainly en- 

ourape all Curators to hazard all their Pupils I ſtates, and put them ĩn hazard 

of utrerRoine in their clear and free Fortunes: And that Aber lady humbly con- 
ceives the Incerloquitars of the Seſſion, pronounced in favours of the Curators,and 
debarring him from quatrelling of the ſaid Tranſaction, will appear clearly from 
what 


WW J_—”eG gan nn cGecgAg ny . 


. 


what is above repteſented to be conn contrair to the uncontraverted Prinz 
ciples ot the Law of all Nations, and Equity it ſelf, as unwarrantable and 
wirhout the Sphere ofthe Curators Office and Truſt, who. have only a Right of 
Adminiſtration of their Pupils Means and not of Dominion and and 
that no Law allows Adminiſtrators to make Baigins oi hazard: Fg chat there 
was no preceeding . — nor Po Sentence of a Judge; and that the 
Curators. were ſupinely negligent, in not ring into the condition of. Jean 
Seatonns-Health betore they made the T for. her Liſerent i and that 
there was ſufficient Remains bf the price of the Lands for cdeltaying that — 
during the Pupil s Minority: As alſo, Mat the Oath elicite by them ay: 


Pupil-wasi»rem propriam, and for the rown Advantage and — 
And that the Opinion of ſuch rofeſſors in Læydes and Utrecht and 
vines, do clear the Grounds pteſented to be unanſwerable, Aber lady 
humbly expects fromche Juſtice: of the High and Honourable —.— of Patlia. 
ment, that the Sentence and Interloquitors · of the Seſſion, pronoun 

him in Favouts of the Curarors, will be Reſeinded. and — trad pint the 


Tranſaction made by en neee his Predeceſior was io gt 
n Lafed- 
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* rium de Aberladiſed prop- 


det conſtitutum Domine de Nennedo 


Ardmillan, in tertitorio illo uſum 
tructum. id inter emptorem & venditi · 
orem expteſſa ſuit actum pactione ut 
penes emptorem uſu trutu-durante 


reſidua remaneret ex pretio promiſſo 


quantitas 42000 Marcarum, quo 
poſler ex iſtius pecuniæ uſutis annuis 
ex more regionis ad bis mille quingen. 
tas Marcas aſcendentibus preſtati to- 
tidem marcarum quot uſu fruftuariz 
annuatim jure uſus fructus erant ex ſol 
yendz, mortuo deinde emptore re- 
licto filio minorenne Archibalao Flet- 
cher Curatores ejus Domini de Black- 
barronny & alii tranſigerunt cum Do- 
mina uſu fructuatia annum ætatis a. 
gente ſextum & quinqueſimum ac ca- 
nero tunc labor ante ut illa acceptis ſi- 
mul ac ſemel tredecem marcarum 
millibus jus ſuum uſus fructus Domi- 
no proprietatis minorenni cederet at- 
que ita omni juri ſervitutis renunciaret 
in hujus autem tranſactionis ſecurita- 
tem Curatores ſpoponderunt acpropri 
am devinxerunt perſonam atque inſu- 
per Pupillo ſuo autores fuetunt ut ille 
annum agens ætatis ſeptimum & de- 
cimum jurejurando ſolemni promitte- 
ret ſe illam tranſactionem ratam habi- 


tutum, nec unquam eandem inpug- 
" naturum- Fructuatia his geſtis bre. 


vi poſt ex cancto extincta fuit, ipſe 
quoque minor fato functus ſucceſſo- 
rem habuit tratris ſui filium Azdre- 
am Fletcher ad huc impuberem. 
Huic cum per Curatores dejunGiilis 

| mota 
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Andreas Fletebor cetto pre + 
o tio ſibi compatavit Tertito—- 


The Opinion of he” Univerfiy of UTRECHT. 


"The State of the Affair. 


NV IR Andrew: Fiktcher for a certain 
' \.--$um of Money Bought the Eſtate 
oſfAbertady, But becauſe of a ſetled 
"Liferent of the Lady &ennedy of Ardmil. 


lan on that Eſtate, it was agreed upon 


by expreſs paction betwixt the Buyer 


and the Seller, that during the Literent 
there ſhould remain in the Buyers. hands 


the Sum of 4200 Merks that the yeatly 
incereſt thereof amounting to 2500 
Merks might compenſe the equivalent 
Sum that was to be payed yearly to the 
ſaid Literentrix by her Literent Right - 
The Buyer Dying thereafter, left Arch- 
bald Fletcher his Son a Minor, whoſe 
Curators the Laird of Blackberrony, and 
others Tranſacted with the Liferentrix 
(going in the fiftieth and ſixth year of her 
Age, and at that time Sick of a Cancer) 
that upon payment of 13000 Marks to 
her, ſhe ſnould quite her Liſerent Right, 
in Favours of the Heretour being Minor, 
and ſo. Renounce all Right of Servicude 
and Intereſt ſhe had: In ſecurity of 
which Tranſaction the Curators engaged, 
and perſonally bound and obliged them- 
ſelves; and likewiſe cauſed their Pupil 
running in the Seventeenth year of his 
Age, to promiſe by his Solemn Oath, to 
ratify the ſaid Tranſaction, and never 
come inthe contrary. Things being thus 
carryed on, the Lifcrentrix ſhortly after 
Dyedof aCancer,and the Minor likewiſe 
Deceaſed, to whom ſucceeded Andrew 
Fleteber his Brothers Son a Minor too. 


Him the deſuncts Curators purſued for 


Reſtitution of 1 3000 Merks contained 
in the Tranſaction, which they alleged 
was payed out of their own Money : 
The cauſe being debate before the hens 

the 


n , fo gs ws 


ap mwns oa ins own 


- AS. ACRES. Ne" TY TY m_ vYW 53 8s 


vv FF o 4% UW & M9 ww > hk 9 ww 


mota fuit ad reſtitutionem 1 3000 


Marcarum tranſaRione comprehenſa. 
rum. quas illi ex ſuo ajebant eſſe ex 


ſoluras, ſuccubir impuber iu ſupremo 
Scotiæ conſeſſa juridico denegata ei 
quam ex detuncti patrui capite im. 
plorabat reſtitutione in integrum ad- 
yerſus tranſactionem deſuncti Mino- 
ris nomine per Cutatores ceſuncti 
cum fructuat ĩa initam & ab ipſo Mi: 
note deſuncto per jusjurandnm firma- 
tam, ab ea vero ſententia ad Patlia 
mentum dͤcot icanum impuberis nomi. 
ne ex more joreque conceſſa fuit ap 

pellatum: Ad hanc facti ſpeciem du 


potiſſimum quæſita fuetunt. 2 9 

Relevant in Law, Whither the Minor 
might not be Reponed to his former 
State contrare to it? 


Primo, An Curatores, talem 


tranlactionem (vel potius Redemp- 


tionem) legitime inite poruerunt. 


A q4o. An ſi ipſo Jure valeret, Mi- 
not contra eam in integrum reſtitui 
non poſſet Nt | 


Nos infra ſcripti proſeſſores Juris 


conſtituentes ſacultatem Juridicam 
in Accademia Trajeſtina, conſide- 


rantes faci ſpeciem queſtioneique ex 
ea propofitas, ita judicavimus. 


Qupad ptimam Queſtionem — 
ta 


ſoaſi ſumus Curatores non potui 


lem Ttanlactionem initeè ſed ipſo Jure 
ON and Curators are permitted to Tranſat, 

Vet they cannot engage therein, ſo as to 

Remit the clear and manifeſt Right of 

their Pupils I. 54 Cm J 56 f.4 fade 

furt. Or in a | ranſaction w 

Kight of Minors is diminiſhed 1 46 C. 

fin de Adm per. tut. 


nullam eſſe. 


Nam licet verum ſit. Tranſactio- 


nem permitti Tutoribus & Curatori- 


bus non eam tamen inire poſinnt qua 


Jus liquidum Pupillorum remittunt. 


L. 54 „ Hu. L. 56. „4 de fartis 
aut cam perquam Jus Minorum di- 


minuitur L. 46 4 fie, F. de Adm: G- 
a to Tranſact, when a thing that is dbſcure 

and litigious is brought into Judgemennt 
that the Deciſion of the controveiſy 
may be determined dy the mouth of the 


* 


peric: tus: | 


Tunc Demum Curatori permititur 


Tranſactio ubi res obſcura: eſt & liti- 


gioſa in judicium deducta, ut ex ore 
judicis deciſio litis pendeat, ubi dubi· Judge 
may ſeem doubeſul ot uncertain, it will 
be better to take ſomething rather 
ſthan come into the hazard of the whole 
Bachad Trutl. Vol. Diſp. 7. Th. 2. lit. 
E. Gail i 2.0bs 72. | 


us & incertus litis eventus aliquid ac- 
cipere vel remittere potius quam de 
toto yenire in periculum ſuadet Bach: 
ad Trutl: val: 1. Difpt 7. tb. 2. 


Gail L. 2. obſ. 72. 


Tutor quidem loco Domini eſt, L: 
27. de Admi: & per: tut: eique ſuffi- 


ciat 
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The Minot ſuecumbted. the Lords refuſ. 
ing to Repone him which he pleaded for, 
on the Account of the Deiunct. his Uncle 
againſt a Tranſaction made in name of 
the Defunct a Minor by the De functs 
Curators with the Liſerentrix, and con- 
firmed hy the Deceaſt Minor himſelſ by 
an Oath ; From this Sentence an Appeal 
was made to the Parliament of Scotland 
in name of the ſaid Andrew Fletcher: 
In this caſe two things: were eſpecially 
enquired into. 


or Owner I 2.7.48 — Oper tut. And 


x. If the Corators could lawſully enter 


iu ſuch a Ttranſaction or rather Redemp- 
tion? 


2. Suppoſing the Ttanſaction to be 


We the Profeſſors of Law conſtitut 


ing the ſaculty of Law in the Colledge 
of Utrecht under Subſcribing, Conſi« 
dering the the tate of the Affair, and the 


Queſtions propoſed from it have ſo judg 
d 8 | | 


Astothefirſt Queſtion, We are per. 


ſwaded that the Cutators could not enter 
in ſuch Tranſaction, and that / jure it 
is null. 3 10 


For although it be true that Tutors 


here t 


But then only is a Curator permitted 


Where the event of a debate 


A Tutot indeed is inſtead of a Maſter 


it 


— — 


ciar ſi in re Pupilli tanqnam bonus pa- 
ter familias verſetur L. 3 3. fl: eodem. 
unde conſequens videretut recte Cu- 
ratotes in caſu ptopoſito Tranfactio- 
nem ſeciſſe cum etlam partes familias 
qui ip ſi ſrugi & proprietarii ſunt ſzpe 
onus uſus fructus tedimete ſolent. 

Animadvertandum tamen quod te · 
vera Domini non ſunt. fed tales tan- 
tum habentut quatenus Minori utilia 
{ecerunt, Montan: de Tutel: Cap: 31. 
eff: 1. U;21. 

. Neque enim omne id quod Domi- 
no in te ſua permiſſum ſir, id Tutori 
quoque licet in re Pupillari. 

Dominus quidem rei ſuæ liber Mo- 
deratot eſt, atque Atbiter, L. 21. C. 
Mand. Sed id de Tutote dici nequit 
cujus Adminiſtratio reſtricta eſt at- 
que limit ata: — nemo pteſtat 
in re ia quam Tutor tamen pre- 
dark rePuplli L. 1. ff: de Tutel. & 
Ration: Diſtra: Unde cautius & pru. 
dentius tes Pupillares tractate debet 
quam ſuas ſicut & maritus res dotales, 
La . ff. ſolut. Matrim. Faber 
Juris. P: Papin. tit. x >. prin: . illat. 


43. A611 . 
Nullas dubĩtat quin Mercator mer- 

$ dubiis' Matis fluctibus ac 

atibus inſidioſis, piratatum 

ex car ſtonibus ſpe majoris lucri expo- 


nete poſſit id ipſum tamen Tutoti 


r ſe integtum non eſſe conſtat ex L. 
62 pe f. Ae dm, & peru 1 0 
Alii Mercium tranſveheadarum 
tionem votant) in ſe rocpiunt quod 


tamen Tuoti firere nembdikerit, & 
tex cena ſumlia in medium proferii 


car. ns 
Ut nullo modo Tutor culpa exima- 
tur ſi tale quid rirca res Pupillares ad. 
miietit. q odforde in propriis quoq; 
negotiis admiteret. m 


Cajus tei dewiſia, elegans & maxi. 


me ad rem ſubjectam oppoſita, extat 
in Mevii decis. part. 4. decis. 9. Ubi 
Jadicatum refert Turorem etiam ſi 

bonam 


(20% 


ks per. tut. 


it may ſuffice it he carry onhis Pupils 
Affait as a good Proprietors 1. 3. F. 
eodem. Whereby it might ſeem to 
tollow, that the Curatots did Tranſat 
a Right in the caſepropoſed, ſince even 
Maſters of Families who ate Frugal and 
Proptietats uſe of times to redeem the 
Burden of Liſerent. * 2 
Vet it is to be obſeryed that — are 
not really Proprietors but are only e- 
ſteemed ſuch in ſo tar as they ſhall do 
things profitable for the Minor. Mor- 
tan de tutel. Cap. 3 1. f 1. u 11. 
Neither is all that a Proprietor or 
Owner may do in his own Affair permit · 
ted to a Tutor in the Affair of his Pupil. 
For a Paoprieroris the free Ordetet and 
Dipoſct of his own Eſtate L: 21. C. 
Mand. But that cannot be ſaid of a Tu- 
tor whoſe Adminiſttation is teſtricted 
and limite. — | | 
None is Lyable for Miſmanagement 
in hisown mater. But a Tutor is Lyable 
in the mattet of his Pupil L: 1. I de tu. 
tel & ration dinub. 80 that he ought 
to order the Affuts of his Pupil more 
warily and y than his own: As 
muſt a Husband he things that relate to 
his {Wives Dowry . 24. . 5 F ſolat 
Matrini Faber Juriſp. Papin, tit 12. 


Print. 7· ill. 43. No man doubts but a 
Merchiant may expoſe his Waires , or 


Money for Buying of 'Waires, to the 


doubt ful Sea Waves and Tempeſts, and 


the hazardous excutfions of Pirats on 
the hope of preater Gains whereas it 


. would norbeſate fora Tutor by himſelf 


to du the ſame. Ex J. 58 pr. ¶ de Adm. 


Others take upon them the peril o 


of Tranſportiag Waires for © certain 
Sum o Money which they call Exfar ing. 


But I hope none will ſay that a Tutor 


mayche ſume, Thouſands of the like 
dike nature might be adduced: fo that a 


Tutor cannot be biameleſs. if he ſhould 
do inhis Pupils Aſſairs, per as he 
would do in his own proper Buſmeſs: 

An excellent deciſion whereof and 
moſt appoſite to pteſent Subject is to be 


ſeen 


+: (0 r> 


* 


Sn 


rener eee 


f nere vellet T ranſactionem 3 
; | 0 


bonam ſpe m de lucrando Majori pre. 
tio habetet, & ideo Pupilli frumen. 
tum æque ac ſuum non vendiderat ta. 
men intellecto damno quod prævide. 
re potuiſſet Tutorem teneri & lucri 
incerti ſpem arguere ejus imprudenti- 


am quam etiam arguit preceps feſti- 


natio L. 7. C1. ff de Adm & per. tut. 
Deniqne non advetſatur noſttæ ſen: 
tientiæ quod Curatores poſſint prædia 
Pupillaria ſetvitutibus quibus obno. 
xia ſunt liberate. is | 
In realibus enim ſervitutidus id pro. 
cedit non autem in petſonalibus in illis 
quia ipſis prediis inhætent perpetuo. 
Secus quam in perſonalibus quæ 
motte extinguntur, atque ita in noſtra 
caſu potuiſſet morte uſu fructuatiæ 
ſtatim extingui uſus fructus, cur ergo 
Curatores 13000 Marcas, ſolvunt pro 


conſolidationę quam previdere pote - 


rant, futuram ſi ne ea ſortis diminuti. 
one ita jam cauſa ſunt damni Pupilla- 
ris: Peripde ac fi cum alio ſponſio- 
nem iniiſſent ſub ſpe probabilis lucri 
que tamen ſpes tallere poſſet. 
Nonne hoc eſt res Pupillares expo- 
nere fortunis eaſibus citta neceſſita· 
tem? Nonne melius fuiſſet conſer- 


vare quod Pupillus habet quam rem 


dubii eventus alex committere? Et 
cum Cut irotes ex iſtis 13000 Marca- 
tum potuiſſent certiores pereipere 
tedditus, cur non perciperunt ? Cur 
eam ſortem perdidetunt, tenentur er- 


go de non perceptis que percipete 
certius potuiſſent- I.. 32. 2. fl. de T 
| And ſeeing the Curators by thoſe 1 3000 


Adm: & pet: tut. j 
Coneludimus itaque cum Curato« 


res poteſtatis limites egteſſi tuerunt, 
cettam ſortem incerti lueri eventui ex- 


entes, de tei Pupilli certa & liqui- 
giſttatus tran - 
ſigemes ĩipſam Tranſactionem ipſo u- n 
n Am & pes tut. 


da fine Authoritate 
re null am eſſe. Quod ad altetam que- 


ſtionem ſpectat an Minor contra ptè- 


dictam Tranſactionem non poſlerre- 
ſtituĩ in imtegrum. ft e 


Reſpondemus etiamſi quis ſuppo- 
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ſeen in Mev. deciſ. part 4. deciſ 9. 
Where he tells us it was determined that 
a Tutor who had good hopes of getting a 
price afterward, and upon thar head 
did not ſell his Pupils Corn, as alſo he 
did his own, but finding the Damnag' 
that followed therevp6n. which might 
have been ſorſeen, the Tutor was made 
Lyable and the hope of uncertain Gain 
did only be wray hisimprudence, the like 
doth too great haſt and Præcipitance /- 
7}: 1 ff.ae dam & per tut. 1 
Laſtly, Irdoth not croſs our ſentence 
that Curators can free their Pupils Lands 
from Servitudes, to which they were 
Lyable. For that only holdeth in real 
Servitudes but not in peiſonal, In thoſe 
becauſe they are perpetually inherent in 
the very Lands conttate to perſonal Ser- 
vitudes, which are extinguiſhed by 
Death, and ſo in dur eaſe the Liferent 
might have been immediatly*extinguiſh- 
ed by the Death of the Liſerentrix. 
Wheretore then did the Curators" paj 
1 3000 Merks for conſolidation which 
they might foreſee would come to paſs 
without that leſſening of the Stock, ſo 
now they are the cavſe of their Pupils 
Loſs, even as if they had entted in Bar- 
gain with another uuder the hopes of 
greater proſite which hope or all that 


might deceave them. 


Is not this to expoſe the Pupils Goods 


to Fortuitous, Chances without nn) 


neceſſity? Had it not been bettet to pre- 
ſerve what rhe Pupil has tlien to put his 
Eſtate to the hazard of a doubt ful event? 


Mei ks might have received more certain 


profits. & hy did they not teceive them? 


How came they to. loſs that Stock? 
Therefore they are Lyable for the Pro. 
fits not received which they might have 
more cattainly received J. 32. . F de 

Therefore we conclud that when Cu- 
rators go beyond the Limits of theit 


powor. And expoſe the Stock that is cer- 


tain to thie event of uncertain Gain, 
Tranlacting in ” Eſtate of theit 175 
2 2 


ſo jure valere, non obſtantibus præ 
dictis rationibus quæ contrarium ſua- 
dent Minoti tamen teſtitutionis auxi- 


lium non eſſe denegandum, certum 


enim abſque omni contradictione Mi- 
norem noſtrum ex dicta Tranſactione 
damuum eſſe paſſum non leve 13000 
.Mercarum- 
juris autem eſt non contravetſi 
Minoribus læſis dare teſtitutionem 
Tot: tit: fl: & Cod: de reſtic; Minor. 
Etiamſi Tutotem aut Curatotem au- 
thoritas intervenerit L. 2. Cod: ſi 
Tutor. 32101 
Quodtanta magis noſtro caſu eſt ad. 
mittendum cum pateat hoc damnum 
Pupillo datum eſſe, non caſu ſortuito 
ſed culpa ipſorum Curatorum, nam 
ſicuti is qui tranſigĩt de alimentis 


tanquam de re favorahili. ita Tu- 
tot quoque tranſigens pro Pupillo 


tanquam perſona impiimis favot abi. 
li inquirere debet, in cauſam: & mo. 


tranſi entis. Atg. L. 8. 68. fl. de 
Tranſact: Gail. L 2. Ob: 72. 
ln culpa igitur fuerunt Cutatores 
quod non inquiſiyerint in cauſam 
Ttanſactionis an neceſſaria eſſet? 
Talis autem non erat ut ſupra di- 
dum a contrario nihil potuiſſet tu. 
toribus Imputari, fi pupilli jus re- 
liquiflept in eo ſtatu in quod invene- 
rant, Fee eee 
nam ſummam pro uſu fructu reti 
pn px ao 


n en 
Non autem Pupillo debet nocere 


Pugilli; Citra urgemem neceſſitatem 
yel honeſtarem etogavit Mar. decis 
199 art 7. / PDV 2007: RI) 0 2 
ln ſuper in culpa ſuerunt Curato- 
res quod non inquiſivetint in perſo · 
nam uſu ſtuctuatiæ, cum qua tranſi 
gere volebant innoteſcre enim ipſis 
potuiſſet. quod uſu fruciuaria jam na. 
ta annos ſex ultra quam quiquaginta, 

. | in. 
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ne llo; modo damnoſa erat 
Pupillo, ſed-expoſitio.x3p00 Mer- 
catum luctuoſiſſimum damnum Pu- 


lagum I utoris qui aliquid ex ſorte 


char is certain and Liquid, 'and that with- 


out the Authority of the Majiſtrate; 


that that TranſaGion 27 pe jure void 
and null. | 

Asto the other Quſtion, Whether the 
Minor may notbe reſtored tohis fomer 


ſtate contrate to the ſoreſaid Tranſaction 


We Anſwer, that tho one ſhould ſup- 
pole the formet Tranſaction to be valid 
in Law (notwithſtanding of the foreſaid 
Reaſons we have proponed in the con- 
trary) yet the Minor ſhould not be de- 
nyed the helpof Reſtitution. 345 

Forit is certain withour any Conrra- 


diction that our Minor by the ſaid Trani. 


acion has ſuffered no ſmall Damage of 
13000 Merks; And it is incontraverr- 


ible in Law that wronged Minors, ſhould 


have Reſtitutiog tot. tu. F. & Cod. deRe. 
Hit. Minor. altho the Authority of Tutors 
and Curators intetveen , Cod, Si Tu. 


| | Tor. vel Car, Interv. 
dum I ranſactionis ut & in perſona]m 


Which is io much the mote to be ad- 
mitted in our caſe, ſince it is known that 


this Damage was done to the {Pupil not 


by any accidental chance, but by the 


. fault ofthe Curators themſelves. 


Fot as he who. Tranſacts about ali. 
ment as a fayourgble matter, ſo a Tutor 


likewiſe Ttanſacting ſor bis Pupil as a 
perion moſt favourable, ought to enquite 


into the cauſe and mannet ol the Tranſ- 
action, as alſo. into ihe perſon of 
the. Tranſasder us, 4.8. J. B. # de 
Trauſact. Gail l. a ö 47 2. . y 
be Curators there fore were to 
blame that they did not enquire into the 
cauſe ol the Tranſaction, whether it 
werte neceſſary . --. 220 
But this was not ſoas we have heard; 
ea upon the contrair nothing could 
—— imputedro the Tutors if they 
had ſeſt the Pupils Right in that conditi- 
on in which they ſound it, eſpecially 
ſincethe Fathers Paſtion who keeped a 
great Sum in his own hand for the Life- 
rent could no ways be hurtful to the Py. 
pil, but the expoſing of 13000 Merks 


1 a moſt lamentable loſs to the 


Pupil. The 


inſoperetiam in valitudine admodum in- 
firma utebatur, periculoſiſſimo caneri 
laboranie morbo, a medicis jam tum re- 
licta, ut nullo modo Conſulti ſoret tan- 
tum ſummam etogare: pro uſu fructu 
in corpore tam debili conitituto. 

Quod ſi ita eos latuerint Negligentiæ 
cette eorum id imputari debet, cum di- 
ligentiore Inquiſicione tacta ſcire potuiſ 
tent. & debuiſlent conditionem ejus cum 
qua tranſactionem inituti eſſent Arg. L. 
19. de reg. Juris. 

Denique hoc vel maxime eorum cul- 
pam Arguit, quod (ut exactis nobis ſug - 
geſtum eſt) cum per duos Juris peritos 
moniti eſlent de tranſaQionis talis peri- 
culo, nihil ominus tranſigere voluerint. 
idque non ptetermiſſerent quo pro ſe & 
pvpillo rutiſſime tacere potuiſſent, nam 
vel tunc tutor Authoritatem male Inter- 
ponit; quando dybium eſt an res pupillo 
expediat. Ad. Mar. Deci/ 72 part 8. 

Contta noſtram Sententiam admo- 
dum facere videtur Jus jurandum ſollen - 
ne a minore pteſtitutum. quo promiſit 
ſe nunquam contra prædictam tranſ- 
actionem venturum, adeoque abomni 


reſticutionis remedio excluſus videtur. 


pt. l. 1. & Decanratum Auth: Sacramen: 
pubetum Cod: Si adv. vend. 
Verum Ita nobis non videtur. non pri- 


mo ex terſiorum interpretum ſententia 


Jus jurandum Minoris non poteſt con · 
firmare actus ipo jure nullos Arg: l 5 C. 
de lib. niſi quis minorum conditionem 
multo pejorem facere vellet quam majo- 
rum. 
| 240. Non poteſt Jusjurandum minori 
prejudicare, ratione curatorum quando 
quidem eorum authoritate preſtitum fir. 
autores in re popes fuerunt, quæ autho- 
ritas nulla eff, 11. fin:inft. de autor. tutor. 
LI. L. 7 F. eodem Tanto magis cum 
aſtute videntur id hoc caſu egiſſe, mo- 
niti enim de periculo tranſactionis pro 
qua ipſi ſidem interpoſuerint ipſi autho- 
ies fuerunt pupillo præſtandi Jurisjuran- 
di ut eo magis ipſis eſſet cautum, atque 
co ipſo ſe ipſos videntur arguers Curato- 
res quod contractum Juramento Mino. 
ris voluerint conſitmare. 

3 fh Denique preditam Auth: om. 
nium Europeotum conſuetudine abro- 

gatam 
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But the Deed of a Tutor who layeth 
out any thing of the Pupils Stock, with: 
out any urgent neceſſity or Honeſty, 
ſhould no wayes prejudge the Pupil: 
Mat: Deciſ: 199 part 7, 

Moreover the Curators were to 
blame that they did not inquire into the 
perſon of the Lifereutrix, wich whom 
they were willing to Tranſact: For it 
might have eaſily been made known to 
them that a Woman of fiſty and fix 
years of Age, and very valetudina ty 
andinfirm, labouring under a moſt pe. 
rilous Dileaſe. v:S. a Cancer, and given 
over by the Phy ſicians could not live 
long, ſo that it was very unadviſed and 


inconſiderate to beſtow ſo a ſum 
ſoc a Literent, ſtanding in the perfon of 
ſo weak a Body as Hers. 


But it choſe things were unknown to 
them, yet at leaſt it is to be imputed to 
their Negligence, who iſ they had made 
a more diligent ſearch and inquiry, they 
both might and ought to have known 
her condition with whom they were to 
Tranſact, Arg: l. 19: de Rep: Juris. 

But laſtly, this above all renders them 
guilty that (as we are informed by Write 
ings; when they weie forewarned of 
the hazaad of ſuch a Ttanſaction by 
two Lawyers; that notwithſtanding 
they would Tranſact and not leave it 
undone, which might have made moſt 
fately for themſelves and their Pupil. 
For even then the Tutor interpoſerth 
his Authority amiſs, when it is doubtful 
whether the thing will be expedient for 
the Pupil oc not? Audit: ad Mar. Deciſi 
72 part 3. : | 

But this may ſeem to make againſt 
our Semence very ſtrongly. that the 
Minor did Swear a Solemn Oath that 
he ſhould never come in oppoſition to, 
nor contraveen the foreſaid I ranſaction, 
and therefore may ſeem to be excluded 
from all remedy ot Reſtitution, pr .f. 
decantatam Auth: Sacr ement: puberum 
Cod: ſt adv: vend: 

But it ſcemeth not ſo unto us, 

For x10. According to the Opinion 
of the beſt of Interpreters the Oath of a 
Minor can no ways confirm theſe Acts. 
that are / jure 9 Arg. l. 5.G: de lib. 

| un- 


gatam eſſe teſtantur omnes qui de mori- 
bus ſcripſerint quorum | lurimi citantur. 
A Groenob. ad D. Auth: Atque in ipſa 
quoque Scotia ad iplum receptum eſſe 
ex actis nobis ſuppeditatum eſt, optima 
ſane ratione quia ut erudite obſervat mo- 


macius ad D. Auth. in Obſervatione Lu- 


brico nonne ut in Levi glacie ptima illa 
ætas facillime Labitur vertitur motatur- 
que, hug illuc tanquam fluvialis arundo 
neq; debet miſellus pznas luere ſuæ In- 
nocentiæ. 

Quod ſi tandem Curatores querantur 
ſe expendiſſe tantam ſummam pro pu- 
pillo, Imputent ſibi quod Damnum Cul · 
pa & imprudentia ſua Senſerint, neque 
in omnem eventum id pupillo imputan- 
dum, ſed videndum foret An ſi decepti 
ſint ipſis non potius Conſuli poſſer, vel 
actione empts, vel in factum, Adverſug 
hzredes uſu fructuariz quæ tantam ſem, 
mam pro redemptione uſu fructus per- 
cepit, cum ſciere: ſe cancio Labotati & 
Amedicis relictam & chatam ſibi fata- 
lem identidem expectare, Arg: l: 1 1. 
fl. 5. de act. empti l. 11. ſſ. 1. F. de dolo. 

Ita Conſulti examini Sententia re · 
ſpondimus, atque in fidem huic reſpon- 
fo ſubſcripſimus- idqs minote Accade- 
mico ſigillo munivimus Trajecti ad 
Rhenum die + May 1693. 

Sic ſuòſeribitur, 
L. Vandepoll 
Jur: Proj: Uitraz: 
Johann; van Muijden 1693. 
Locus Sigilli J. V. D. & Prof: 
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unleſs one would make the condition of 
Minors worſe than that of Majors. 

240. That Oath cannot prejudge the 
Minor on the account of the Curators, 
ſince it was given by theic Authority, - 
They were Authors in their own matter, 
which Authority is null, in. mit de au- 
tor tutor 4: 1. l. 7. ¶ eadem. So much the 
more when they ſeem ctaſtily to have 
done it in this caſe, for being warned of 
the hazard of the Tranſaction wherein 


they were engaged. they perſwaded their 


Pupil to give his Oath that they might 


be the more ſecute. And by the ſame 


the Curators ſeem to accuſe themſelves 
in deſiting that Contract to be confirmed 
by the Minors Oath. 


3tis. To conclude the foreſaid Au- 


thentick is abrogated by the Cuſtome of 
all Europ. as all teſtiſy who have written 
ot manners and Cuſtoms, whereof ma- 
ny are cited by Groenovins ad O. Auth. 
And even in d cotland it ſelf as we are in. 
formed by the pubick Records, this is re- 


ceived: And that upon very good Reaſon. 


For as Momacius learnedly obſerves ad 
D. Auth. In the ſlipperineſs of Youth, 
does not that firſt Age, as on ſmooth Ice 
eaſily ſlide, iseafily turned, wagged 
and ſhaken hither and thither like a Reed 
in a Mariſn ot River; whether ought the 
poor wretch to ſuffer forthe puniſhment 
of his owriinnocence. | 
But it the Curators at laſt ſhould com. 

plain and ſay that they have laid out ſo 

great a Sum for their Pupil they may 

blame themſelves for any Damage they 
have felt through their own fault and im- 


prudence: Neither is a Pupil to be charged upon every event. But they ought to 
Have conſidered if they were deceived, Whither they might not have had Re. 
dreſs either by an Action againſt the Buyer, or upon the Fact againſt the Heirs of the 
Liferentrix, who received ſo great a Sum for the Redemption of the Liſerent, when 
ſhe knew that ſhe was Labouring under a Cancer, and given over by the Phyciſians, 
and every hourexpecting Death. Arg. l. 2, . 5 de Aci. empt. l 1 1. . 1. de dolo. 
Being thus adviſed we have given our Anſwer upon our Conſcicace, In teſti- 
mony whereof we have Subſcribed the ſame and affix thereto the leſſer Seal of 
the Colledge of Utrecht on the Rhine May , 1693 


- Sic ſubſeribitur. 
L. Vandepoll 
zur: Prof: Oltray: 
Johan: van Muyden 
J. V. D. & Prof: 


» 
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The Opinion of the Univerſiy of LAT DEN 


Facti Species. 


guam Latinam Tranſlatorum 
Fxemplis Exhibitis cum ſacti 
Species hæc apparuerit, Dominum As- 
dræam Fletcher certo pretio ſibi com- 
parraſſe territorium Aberlady, ſed prop. 
tet Conſtitutum Dominæ de Kennedo 


% AQorum Scoticanorum, in lin- 


de Ardmillan in tetritotio illis uſum 


ſtuctum, Id intet venditore m emptorem. 
que expreſſa fuiſſe actum pactione ut 
penes emptotem uſu fructu durante teſi. 


dua temaneret ex pretio promiſſo quan· 


titas 42000 Mercarum quo poſſet ex 
iſtius pecuniæ uſuris annuis ex more 
regionis Ad 2 500 Marcas aſcendentibus 
pteſtare totidem marcarũ quantitas an 
nuatim uſu fructuariæ x jute uiu fructus 
debita & ex ſolvenda. Mottuo dein emp- 
tore telicto filio Minorenne Archibatdo 
Fletcher Cyratores ejus Dominum de 
Blackbatrony & alios tranſegiſſe cum 


Domina truccuaria annum ætatis agente 


56 ac Cancro tunc laborante, ut illa 
acceptis ſimul & ſemel 13000 Marca- 
tum. jus ſuum uſu ſtuctus Domino pro- 
prietatis Minorenni Cedetet atque ita 
omni renunciaretJuri ſervitutis. In hujus 
autem tranſactionis ſecuritatem Cura- 
tores ſpopondiſſe ac propriam devinx - 


iſſe perſonam: At que in ſuper pupillo 
ſuo autores fuiſſe ut ille annum ætatis 


agens ſeptimum & decimum jure juran- 
do ſollenni promitterer ſe illam tranſ- 


actionem ratam Habiturum, nec un- 


quam eandem Impugnaturum. Fructua- 
riam his ĩta peſtis Brevi poſt ex cancro 
extinctam ſũiſſe ipſum quoque minoren- 


nem fato functum facceſiorem habviffe 


frattis ui filium Anartam Fletcher aduc 
Fe A Huic cùm per Curatores 
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defuncti lis mota faiffet'ad reſtitutio 
nem z; ob marcarum tranſactione 


comprehenſarum quas illi de ſuo aiebant 


ex ſolutas, ſuccubuiſſe impuberem in 


ſuptemo 


The State of the Affair. 


Eeing this hath appeared to be the 
matter of Fact, fromthe ſhewed 
Copies of the Scotiſh Regiſters 

tranſlated into Latine, that Sir Andrew 
Fletcher at a certain rate purchaſed to 
himſelf the Lands _Aberlady's: Bur 
becauſe of a Liferent Annuity in theſe 
Lands of Jean Searoun Spouſe unto 
Kenuedyof Ardmllan; It was agreed 
upon by the expreſs Paction between 
the Seller and Buyer, that while the 
Literent continued, the ſum of 42000 
Me:ks of the Promiſed price ſhould 
re main in the hands ct the Buyer, that 
ſcom the yeatly Intereſt of that Money 
(according to the cuſtom of the Coun- 
trey) amounting to 2500 Merks, the 
quantity of ſo many Metks might be ſe- 
cured due, and to bg payed yeatly to 
the Liferentrix en er Lite- 
rent Right. The Buyer having Decea- 

ſed and left a Son Minor, Arcbbald 
Fletcher his Curators the Laird of Black- 
barrony, and the other Cutators Tranſ- 
acted with the Lady's Liferencrix going 
into the fifty fix year of her Age, and 
then Diſeaſed with a Cancer; that ſhe 
for thirteen thouſand: Merks ſhould 
quite her Liferent R ght to the Proprie- 
tor being Minor ; ana ſo ſhould renounce 
all Right of Servitude. Bur tor Securiry 

of this Tranſaction,” the Curators be- 
came Caution, and bound tbeir own 
perſon; and moreover perſwaded their 
Pupil that he being but Sixteen years of 
Age. ſhould promiſe by a Solemn Oath 

to ratify that Tranſaction, and never 

to quartel or Impugne it, that theſe 

things being ſo done within a ſhort time 

atter the Liferentnx Dyed, of the ſaid 

Cancer, that the Minor himſelt alſo hav- 
ing Dyed, had a Succeſſor his Brothers 

Son Andrew Fletcher, as yet an Infant. 
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ſupremo Scotiæ Conceſſu juridico dene. 
gata ei quam ex de functi patrui capite 
Implotaverat reftirutione in integrum 
adverſus tranſactionem deſuncti mino. 
ris nomine per Curatores cum tructuaria 


initam & ab ipfſo minote deſuncto per 


jus jurandam firmatam- Ab ea vero 
ſententia ad Patliamentum Scoticanum 
fuiſſe impuberis nomine ex more Jureq; 
conceſſo appellatum. Nos qui ſubſig- 
navimus in Academia Lagduno Bataus 
anteceſſores Juridicam Conſtituentes 


Facuitatem noſttam de hac inter Cura- 


totes & minoris gere lite men- 
tem exponere teſponſo juridico rogati, 
duo potiſſimum arbitrati ſumus excuti- 
enda eſſe primo quidem an ad curatorum 
officium pertinuerit jus ac poteſtas 
tranſactionem de uſu fructu tali pro ſuo 
minotenni in eundi; de inde an omne in 
integrum reſtitutionis auxilium omne- 


que aliud jutis ptæſidium minoti aut ejus 


ſucceſſori pre ripuetet interpoſitum a 


minore annum decimum & ſeptimum 


agente jus jurandum tranſactionis fir - 
mandæ cauſa adjectum? 

Primum quod attinet & fi jura non in 
univerſum omnem Curatotibus tranl- 


actionem interdicaht, ſed eam tantum 


qua jus liquidum Pupilli ſimiliumque 
remitritur, L prgnore 54. . ut: l. inter- 
dum 56. . qui tntelam 4. D. de fartis. 
J. prefes 12 · Cad. de tran/attion |. 
Lucius 46. Cult. D de adm; & perit. 
tar. Juni. /. non omme 16. Cod: 
Eod. tit: de Adm: tutor: Tiraguel. 
lus Ad L fi ungu 8 Cod: de re voc. 
Donat. n verbit donat ione largitus 


num. 196, paulut Montanus de tutelis 


cap. 3 3. . 2.39, 240. C /eqq, © num. 


289,290,291. Tamen de hiſce demun 
Cal 


aſibus ſententia hæc Admittenda eſt 
in quibus litis preſentis vel Imminen- 
tis dubius eſt expectandus eventus, atque 
adeo in quibus ſi tranſactione negotium 
non componeratur, Judiciali tandem 


ſententia ſoret inter partes contendentes 


decidendum; Tuncetenim cum omnino 
facto hominis deciſio ſequi debeat & in 
certa ac ambigua cauſatum fata ſint in 
certique triumpni ſatius ſæpe eſt veræ re- 
dimendz gratia non nihil de jure pupilli 
refnittere quam experiundo de jure ſum- 
mo 


16 


And the Curators of the Deſunct 
having intented an Action againſt him, 
for Reſtitution of the thirteenThouſand 
Merks comprebendedin the Tranſacti- 
on; which they pretended were payed 


out of their own Money. that the faid 


Aberlady was overcome in the Action: 
In the Supreme Court of Juſtice of Scor- 
land, Reſtitution in Integrum being 
denyed to him which he had implored. 
on the head of his Deceaſt Fathers Bro, 
ther, againſtrhe Tranſaction made by 
the Curators with the Liferentrix in 
name of the Deceaſt Minor and con- 
firmed by the Deſunct Minor himſeli by 
an Oath, And that an Appeal had been 
made from that Sentence to the Patlia. 


ment of Scotland in the name of the 
Child, according to the Cuſtom and 


Right granted. We Subſcribers, Doctors 
and l roſeſſors of Law in the Univerſi- 
ty of Leiden, conſtituting. the Faculty 
of Law, being deſired, to declate our 
Opinion in Law anent this Plea between 
the Curators, and Succeſſor of the Mi- 
not; Pe that two things eſpe: 


cially are to be inquired into. firſt, 


Whither a Right and power of making 


a Tranſaction about ſuch, a Lifcrent 
for their Minor belonged to the Office of 


Curators. Next whether the Oath gi- 


ven by rhe Minor going in the Seven. 

teen year of his Age. added for confirm-- 
ion took away itom 

the Minor or his Succeſſor all help of 


ation ofthe Tr 


Reſtitution in incegrum and all other aid 


of the Law. 


As to the ficſt, Albeit the Law doth. 


not Diſcharge Curators „ from 
all Tranſactions, but that only whereb 


| | y 
the clear Right of the Pupil and the like 
54 Halt. l. inter. 


isremitted. / pr 
dum 56. C. qui !utelam 4. D. de fartis. 
Lpreſes 11. Cad. de Tranſactian: ii Lu. 
ciur, 46: ¶ uit: D. admiuiſtrat. & peric. 
tator. iuuct. |. non omi 16 Cod, cod, 
tit. de aaminifirat. tutor. Tyraquellus 
adi fi unquam. 8, Cad. de revocand.do. 
uation. in verbis donatione largitus. 
nm. 196 Parlus Montanm de tutelss 


Cap. 3 3.num. 239.240 C. /eqq. & men 
289. 290. 291. Naatenbelal⸗ 4 O. 
pinion is only to be admitted W 
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mo & extrema tentando pupillum amit- 
tendi totius pet culo exdonete: Unde 
& hanc in turotibus tranſigendi licen- 
tiam ptæcipue eo niti ſundamento quod 
honeſta Cenſert debeat ac verecunda 
minimeq; vitu pet anda tutoril cogitatio 
lites execrantium videre eſt apud: Mon- 
tanum d. tract. de tut. c 3354. 
eg. Alner ſtatuendum ubi nulla lis cit 
vel Nietuitur ubi non per judicis ſenten- 
iam incertitudo ſi que nægotiis pupilla- 


tibus ſubſit definienda eſt. & ab incerta 


judicis periti impetitixa circumſpecti aut 
i.nprudentis opmione, captuq; vacillante. 
luerum pupilli aut damnũ dependet, ſed 
— an itionis 


| aut dieiex quo luſpenſa; eſt duratio atq; 


incecitus tei. deten minationem dehet ex. 


pectate, udi des que: jus pupilli, nulla 


Jui patte Contravstſum. ſed planum. 
oertumque appatet Qoæ om ia in 

teſenti concurtexs facili ſpecie mani- 
ellum elt; Quippe in qua uti cettum 
erat Minori jus proprietgus in re empta 
competere, ita e ontario evidens quo: 
que era nullum jus uus trutius cum 
proprietate conſo}idaudieicemaguiten- 
dum ſuiſle s niſi extincto per uſuſructu- 
atiæ mortem uſu truſty ;z: & ſuti nullo 
ptohabili Ratione pet Judieis ſenrenti- 
am fructuatia ante obium potuiſſet au- 


| ferrijus.uſus tiuc tus acPupills additi u 


nec vice ve ſa ſpem uſus ſruttus ad pro- 
ptietatẽ tevei ſuri potuiſſe diminui Pupil- 
lo aut interverti; ſed omnino ex incetia 
Notralitatis eventu. quandoque extituto 
uſus ſtuctus conſtituti ſinem pendere. 
Nec eſt quod regeratur Curatorum 


hocunum ſuiſe propo ſium ui ſuo quam 


maxime conſulexent pupillo, paucorum 


ꝛannotum (qoinque videlicet & pavlo 


amplius) preſtatione preſenti jus uſus 
ſructus adjiciendo proprietati, a qua il · 
lud potuiſſet forte annis integris quadra- 
ginta aut diutius manſiſſe ſeperatum; 
Cum ſtuctuaria ti anſactionis tempore 
annum agens ſextum. & quinquageſi 
mum potuerit naturaliter ad annum 
Centeſimum tanquam finem vitæ lon- 
gævi hominis ætatem perducete & à jure 


truendi proprietat ium minotem impe 
dire, L an uſus frudtus 56. D de uſu 


frudtu. Etenim primo quidem ĩillud con 
1 1 ſicdetandum 
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theſe Cafes, inwhich:dophtfubevent. is 
to be expected of qhe:preſearapproach. 
ing or. iminent lea: and ſo in lich if 
the Buſineſs ſhould nat be agreediby a 
Tranſaction, it would come do laſſ to 
be. decided by i gudicial ſentenc iber: 
tween the Parties contending , ſor then 
ſee ing the deciſion augim to jollum: al. 
together by e oi:2 man, 
and the Deſtinies of Cauſes/areounicer 
tain and daubtſub ung Friumphs unter 
tain, it is — 
that which is ones Rightturamis forae, 
thing oi che Right ai the upil Athen 
by making a Tryal of! ch uh, 
poſe the Pupil tothe Hazard of Voſing 
all: And even this-power'ofT.canfacr; 
ing allowed to C᷑ators eſpeciaiꝭy lean 
eth on that Foundation that ĩhethoughe 
of Tutots abhoriĩng : Hleas ouglit to ba 
judged; Honeſt ,:;and;:Modeft;2-anqnor 
at all robe: blamed / ax is to be ſeen ia 
Montanmt. D. trutr ede tutelir. Cup. g 4 
num 25 4. 8 ſeqg.:- Ar is to be judged 
otherwayes, where there is, or is ien 
ed no Þlea; whereynoenainty:(H{thers 
be any in ihe Pupils uſineſs) not to 
be determined by the Semence 0 « 
Judge and the gat eren 
dependeth not oũ the untertan Opin 
and-waveting Capacity of a ckil vH tn? 
K Hul, Circumſpect / or in 1 
Judge, but only ought to be dete mmed 
fromehe nature and event of the Con- 
dition ot day, from which the Durati- 
on or ruine oſ the thing dependerh; Fi- 
nally where it appearet li that the Right 
ofthe Pupil is: controverted in no patt 
of it ſelſ. But is plain, clear anti certain 
All which do maniſeſtſ cone utr in this 
Caſe 5 Becauſe in this Caſe ait WS 


certain, that the Minor had a of 


Property in the ſtae Bonght>"To' vn 


the contrairit was alſo evident, thar no 


Right of the Liſerent to be joined ant 
conſol dat with the Property was t be 
putchaſed by him. unleſs the Lifetent 
had been extinct by the Death of the 
Liferentrix: And as wirh no probable 
Reafon could the Right of the Liferent 
have been taken eu png Liferen- 
uix beſote her * 9 


2 
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ſiderandum. iſſum hand eſſe cura 
toribus certa pupillorum Como 
da incertis exponete amiſſionis pericu- 
lis aut tes e lucri majoris 
incerti obtinendi ſpe & ira patrimonium 


diminuendi, cauſa tranſigere D. L: 46. 
Fale. D. de Admin. tut. cui conſequens 
erat nec curatotibus hic competiiſſe fa- 
cultatem faciendi en ſubſtantia pupillari 
madecem Millium marcarum 
jacturam aut i z ut ex uſu 
feudtufic rederprofucrum fentirer pu- 
poſt annorum quinque decurſum, 
ubi & fine ulla numeratione 
uſus ſtuctus finire, uti id e 
tim in hac facti ſpacie contigiſſe aſſeri. 
tur. Quamvis enim haud fir — 
— r quin quandoque boni ac provi- 
ilias medico præſenti ſoluto 
dares lm adjiciant — fructum 
penesalterum exiſtentẽ. qui redemptio · 
ne:pretermiſſa diutius potuiſſet a propri- 
etaremancre ſegregatusznon tamen quic- 
quid. diligens patar familias libercimus 
terum ſuarum moderator ac atbiter ſpe 
lucti maʒoris tentat, quicquid periculo 
amiſſionis non imprudentet e 
eum emolumeati captandi voto. eam 
Curstotibus aliiſque fimilibus rerum a- 
henaruni xoribus non libetum 


callpm efſe- Nov: 3 res Pu. 
— —— poreſtatem Tutoret ha- 
{ed admmifirationss 


— 


e, pro regula traditum eſtab 
% L. nom: mi. 16. God: de rid. 
Et certe ĩſta ſi Tutotibus ac Cu- 
$:permictenda ſuerint occaſio 
is etit. ac via declivis qua Minores 
— 2 Nercaturam 
excr | 


permiſſum 

damon ideo tecte aut ex offici cripto 
Tutor, —_ ſi bene —— fenori 
nummos Pupillares, aut triam-orcioſos, 
N cauſa negatiatiani 
imnpendetit unius forte 

nauſragii calamitate in totum perituros 
in L. gue negoteationem 58. D. de 
Vue, Ta „ 
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the Pupil by the ſentence of Judge, fo 
again neither could the hope of the Life- 
rent about to return to the Property have 
been diminiſhed to the Pupil or convey. 
ed away: But that the end ofthe ap · 
pointed Liferent altogether dependeth 
on the event of uncertain Mortality at 
ſome time to happen. 

Not is there any ground to Neply, that 
this was the only purpoſe of the Cura- 
tors, that they might provide for the 
eee Pupil as much as was poſ- 
ible. with the preſent payment of a ſew 
Years Annuity” (to wit, of five and a 
little more) by adding the tight ol Life- 
rent to the pt from which 
haps it — © have remained ſeparare 
fourty Years,” or longer: Seeing 
the — at the time of the Tranſ- 
action going in the fifty and ſixth Year 
of het ge. might have naturally pro. 
longed her Liſe to an- Hundred Years, 
as to the end of the Life of a long living 
Man, and have hindred — [n 
Mioor from the Right of Enjoying. L. 
An. uſus iructus 50. D de uſu fructu. 

Fet firſt indeed it is to be confidered, 
That it is not permitted to Curators to 
expoſe oha certain Advantages of their 
Pupils tothe uncettain hazards of Loſe. 

ng, ortodiminiſh their Goods in hope 

of | obtaining 2 greater uncertain Gain; 
and ſo to Tranſact wo'diminifh their E- 
ſtare. D. L. 46. Fult. D. de admin. Tu- 
tor. To which it was conſequential, that 
— had the Curators here a power 
the preſent loſs, or beſtowing 
—— Thouſand Mets out of the 
Pupil's ſubſtance, that from the Life. 


3 
te even withoar' t ot 
ready Money, the We e have 
ended the firſt Year ; ns that alſo is ſaid 
to have hapened in this Matter of Fact: 
For although it is not to be denied, but 
that ſometimes good and provident hto- 
prietats, — payed a little ready 
Money, may 3610 their own property 
a'Lifcrenc being in the power of another 
which it the puichaſe had been neglect. 


ed; might have continued longer ſe pa. | 


tate from the propetty: Nevertheleſs, 
what- 


rent ſo bought the Pupil might find gain 
out of five: Years; 


0 


os libertos ſuos mercaturam exercuiſſet 
nominatim Teſtamento ſuo caven dum 
cenſuit, - Et Libertis hiſce impuberi ſi 
lio Tutoribus datis injungendum ut ne. 
gotium eodem modo exercetetut quo ſe 
vivo exercebatur. Cumque alter Tu- 
tor redactum ex iſta negotiatione 
lucrum fibi cupetit reſervarum,& pecu- 
-niz Pupillatis uſuras inſerendo deſungi 
vellet, Reſponſum fuit eum dehere 
Rationes reddere ſecundum de functi vo- 
luntatem adeoque lucrum omne Na- 
goriationis ac damnum Pupillo impa - 
tate. Cui conſequens erit ipſum Li 

randum fuifle ſola uſuarum preſtatione 
& ſuo periculo fuiſſe negotiaturum ſi 
non nominat im Pupilli Pater Teſtamen- 
to ſao negotiationis ptæcipiſſet continu- 
ationem. Unde & interpretes merito 
Colligerent tutorem non poſſe mercaty- 
ram, adefuncto Pupilli Patre non exet- 
-citam, Pupilli nomine & periculo ex- 
ercere, & ſi Pater cxercuerit non alio 
modo quam quo is egetat continuare; 
uti poſt Alerandrum uad. 5. conſſil. 1 32 
num. 14. & Marquardum de Mercatura 
L. I. cap num. 5. Ge. Notat Bru- 
nem annusad ic. _ de ad tut num. 
3. Merciym quoque tranivei um p 
riculum lege ac conſuetudine — 
In ſe recipiunt non pauci Patras ſamilias 
Induſtri accepto preſenti peticulipretioʒ 
nec tamen Jute quiſ hanc curato- 
ribus aſſeruerit Ts: ut Pupillo- 
rum ſuorum nomine ac periculo rerum 
trajectitiarum promitterent ſecuritatem, 
ſeu. (ut loquuntut) facerent aſſecuratio- 
nem. Nec ignotum, licitas eſſe de he- 


teditatibus ex fidei commiſſo poſt mot 


tem fiduciariireſtituendis ttanſactiones, 
ut vel fiduciarius ſtatim ipſe vivus reſti 
cuat, retenta hereditatis- parte, vel ſidei 
commiſſatius preſente modico accepts 
contentus ulteriori renuntiet ſpei. L. I. 
Cod. de pattis/. cum praponas 16 Cad. 
de pactis l. de fidet comm” 11. Cad. de 
tranſatci. Iniquum tamen fore; ſi hæe 
tranſigendi Species arbitrio nudo Cura - 
torum nullo Magiſtratus decrato & cog · 
nitione inter veniente relinqueretur , in 
aperto eſt. Reditus denique vitalitios 
emere haud inſolitum illis qui rerum 
ſuarum ſatagunt: ex quo emtionis gene» 

: re 
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v hatſoever a diligent Proprietar, who 
is a moſt free Manager and Judge of 
his own Goods, tryeth in hape of prea- 
ter Gain, whatſceyer he not imptudent. 
ly expoſerh to the hazard of Loſſiag. 
with a deſire of receiving Advantage, 
that ought not to be granted alſo to Cy. 
rators and other the like Adminiſtrators 
of other Mens Afﬀeairs ; M ba have not 
an abſolute power, but only a liberty of 
managing, 1utors bavingnot a tower 
of altenating the Goods of their Pup! 
por every pretence, but jelling only for _ 
management what they have liberty to 
ſell rbey warr and to the}Purchaſers 8 
Juſt Caule of poſie[ng, is. Rule given 
bythe Emperors n L non omi. 16 Cod: 
de aduuiniſir- Tut. Andſurely, it theſe 
things were to be permitted to Tuto 
and Curators they would give ancalic 
occaſion and ready way of baſtning Nai 
nors to povetty. It is permitted ro Ow 
ners ta Merchandize, and by that means 
to ſtrive.co come to We: b: Never- 
thelels, a Tutot ſhall not dorightlx, or 
according to the preſcripe of his Office, 
if to become the ſooner Rich he ſhoulg | 
beſtow on Trading bis Pupils Mone 
that are well given out upon Intereſt, cx 
are even lying idle, which perhaps may 
wholly periſh by one ＋ * Hence 
i uf negotiationews 58. D.de Admj. 
niſfr. & peric. Tutor, When the Fa- 
ther ofa Pupil had excerciſed Mercha 
dize by two of bis freed Men, he judg 
it was to be expteſſy cautioned in hi 
.Teſtament, and to be particularly a 
joyned to theſe ſreed Men gwen as Tu. 
tors to his Son a Child, that his Mer 
chandize ſhould be managed in the ſamę 
manner as it. was 5 while he him. 
ſelf was alive: And when the one of the 
Tutors. deſired the Gain made by th: 
Traffiquing to be reſerved to himſe lf, 
and would diſcharge 2 5 by giving 
the Intereſt of his Pupil's Money, an O, 
pinion was given in Law that he ought 
x0 make his accounts according, to the 
Will of the Dead. and ſo impuce to the 
Pupil all the Gain and Damnage of che 
Ir To v hichit was SPST 
that he was to be freed by the Paying y 
the Intereſt alone, and was 10 Tt 1 


venturis non leve luctũ accedere' poſſir, 
quia ramen fors ipſa Pupillo bre vi poſt 
moriente, polſſit perire, poreſtaris ſui 
tetminos I acceſſetit fi Pupilla 


rem pecuniam in Redituurh 1 ac.” 


er 


| sech run lie fidlitiotum 
Ne For uſus eſt) am 1671.3 
O ob: vige gent ribus utilitatibus filci, tun 
unde quaque'pecuniis A, per 
Hollandia ordines cautum fuetit tutores 
& Curatores extra cavillationis aut re. 
prehentionis metũ poſſe pupilforũ pecu · 
niis & periculo⸗ ac commòdo tales abæra. 
110 reditus comparare led tamen non ali- 
tet quam precedente « curiz  provincialis 
VaMag iſtratss decreto. Et ꝗ amvis Hol- 
drum JI exterbs ion lipari'ex- 
t rationabilem tamen & li- 


an ex Z . tutorum p oteſtatem 
erlam,cx 100 emium'f oratiorum 
ufibis ey tif ſonum nonelt. At, 


Juid, obſecro, ER. retiſtum vita. 
iow quis þ bop comparet & ſortem 
perdar, an pr ſeatt'r3 008)! Mercarum 
2 tetio incertant tedimat vſbs fructus 

idem a mottalirate n! dura- 
ent ue, $660 1 Sb projet 

Acce ce caſt'propofito 
IR; ſe; 1 W diutius 
manſiſſet ſep aratus nullo tamen modb 
| le 0 aut onctoſus eſſe potuiffet 
| ene zpe penes quem durante 
fructosJure tanta pretir'quantitas vi 
pactt expte Wa eſſe, ut ex 
uſutis ejus 8 *qu6rannis fa- 
gs AT, latis 
aut u _ tranſi ratio vi- 
deri poſſit ſs, Etiamſt enim per 
Cararorey le: atum ſit non niſi decem 
millia ex miffiby 'quadraginta duobus, 
erentis fullſe” 1 te 
| maren. rat tamen id non appareat, 
ditis tutelæ Rationibus, & 
e paterer; ratiocinia ' ſupe: 


riora uam ſubyertaret, inducti 
omnino ſumus ; ut exiſtimemus Cura 
totes in cken t fpecit de uſu ſructu 


tranſigentis, ſolutis tredecem mercatum 
millibus, * abſque ulla precedente Ma- 
giſtrarus copnitione ac'decreto' egreſſus 
poteſtatis © 
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licet pupillis ad ztatem provexiorem per- bis own hazard, if the the Pupil's Fathee 
had notexpreſly i in his Teſtamenr com 
manded the continuation of Traffiquing. 


2 hence alſo herpreters have deſerved- 

y gathered. That a Tutor cannot in the 

Nie and to the Hazard of the Pupil 
exerciſe Merchandize not exerciſed by 
the deſunct Father of che Pupil, and if 
the Father have exerciſed it, to continue 
it in no other manner than hehad done, 
as aſter Mexander Lol. 5. Conſil. 13 A. 
vum: 14. Bt Marquatd de Mercarura. 
Ach 1. cap g. num. 5. © jeqq,” marketh 
Brunem anna. ad 2 s de admis: 
rut: num: 3. Many induſtrious Proprie- 
fars, having before them the preſent pro. 


ſpect of the danger; undertake the la. 


zard of Traniporting Wares, wich the 
Approbation of Law and Cuſtom; yet 
no Man will juſtly aſſert this power to 
Cutators. chat in the Name and to the 
Hazard of their Pupils they might pro 
miſe Secutity of the things Traniported, 
zor (as they ſay) might inſure them. 
Nor ĩs ĩt unknown that Tranſactions are 
law ſul, about Inheritances of Truſt to 
be reſtoted aſter the Deathof the Tru. 
Ny; that either the —— himſelt bo· 
ing alive may reſtore 

a great part of che , hayng reed 
Fruſty preſently being —— 
beer. little received may quite further 

L. I. Cod:depatti/cl. cum propontas 

160 : de pat7ts l. de fidercommiſſo- 1 1. 
Cod: de Tram ſact ion: Nevertheſeis, it 
is plain that ĩt would be unjuſt; if this 
ſort of Tranſacting thould be leſt to the 


bare pleaſtre'of the 'Curarors, no De. 


efeer, Act, and Cognizance of a Ma. 
giſtrate intetveening. Finally, it is not 
unuſual to thoſe who go diligenaddy about 
their Affairs to buy Liſerents. From 
which kind of Buying. although no ſmall 
Gain might eome to the Pupils, that are 
to ariſe to à more advanced Age: Ne- 
vertheleſs; becauſe the ſtock it ielf might 
periſh, the Pupil dying ſhortly after, the 
Curator would go be yond the bounds of 
his power. if he would beſtow the Pu. 
pils Money on the purchaſing of ſuch 
Rents. So that now among the HMollan- 
ders (where there is very frequeut uſe 
of 1 Liſerentg) in the Year 1671 
Ofo- 
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1 


- hb tw mn cc © oo 2 with wn RS as. a2: mn a mo w£wc ae ot. i 


SG ers sers Hog mw whe 


! 7 4 DW = a = at 


A0 


Eo on, en EY COTTON. S” e FS 


7. 
1 
* 


poteſia tis Curatoriæ limites, & ea egiſſe quæ 
ad Curatoris officium ac adminiſtrationem non 
tinebant: atqʒ adeo tranſactionem illam 
ipſo jure nullam; nullum potuiſſe pupillo 
judicium inferre. - | © * | | 
Sed & ſi ſummo jute hoc tranſactionis genus 
Curatoribus permiſſum eſſe ſtatueretur (ut 
cumque contrarium abunde ad ſtructum fit) 
Nos tamen propterea den minori foret 


' adverſus leeſionem ex hac tranſactione illatam 
reititutio; Cum ſar magna imo ſupina negli- 


— (dolum enim ſi non manifeſte probetur 
ve teſtibus ſive juris jurandi remedio, in Cu- 
ratoribus familia ſplendore Generoſis preſu- 
mere tas non ct) in ea Cælebranda videatur 
Commiſſa, quod ſcilicet non diligen tius in con · 
ditionem & valetudinem fructuariæ cum qua 
tranſigendum erat inquiſiverint. Cum enim 
Mor talitas ex probabilibus ætatis, debilitatis, 
morbi , aliiſq; Circumſtantis, Serius otiuſve 
fructuariæ ſuperventura unicum fuerit tranſ- 
actionis amterponendi fundamentum, neceſſe 


emu ins fut ut curioſa plane in corporis babi- - 
tum ac valetudinem fructuariæ inquiſitio ad 


hiberetur, que; ſi interceſſiſſet, etiam Cancri 


ſcientia & inde mortis pro pediem imminentis 


ſuſpitĩo potuiſſet ad curatores æque ac ad alios 
perveniſſe, nee hona fides fuifſer dein paſſa 
utiad hujuſmodi tranſactionem Certiorati pro- 
ceſſiſlent aum tam maniſe ta pecuniæ pupilla- 
ris jꝛctura : Dum ergo in co indagando negli · 
gentes flierint negare nequit quin ex lata eo- 
tum culpa in · hot 3000 marcarum damaum 
Mor anciderit. Minoribus vero ita læſis per 
in iuntegrum ieſtitutĩonem ſolere ſuccurri juris 
deo ttiti acerti ettut probatione haud opus — 


- 
. 
, 


pear; - the Tutots Accounts not being as yet 
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C. tober 3. the Neceffiry of the Exchequer 
then calling for Money from whence ſoever be- 
ing preſſing, it was enacted by the States of fie /- 
land, that Tutors and Curators without fear 
of Cavillation or Reprehenſion might purchaſe 
ſ\nch Rents-from the Treaſury with t Pu- 
ils Money, and to their Peril or Advantage, 
t yet no otherwayes than that a Decreet of 
the · Conrt of the Province or Magiſtrate 
ſhovld preceed: And albeit it be ſoon Anſwe- 
red, that Strangers are not bound by the Laws 
of the Holvnders; yet it is not abſurd; that 
the power of Tutors being reaſonable and li- 
mited by Equity be alſo conſtrmed by the pra 
ctices of other Nations that have better Cu- 
ſtoms than ordinary. But what difference is 
there I pray you, whether one purchaſe 4 
Liferent to a Pupil, and loſs the Stock, or at 
the preſent Rate of thirteen thouſand Merks 
he redeem the 8 continuance of a Life- 
rent Annuity, depending likewayes on the 
mortality of the perſoa. - 
To theſe it is added, that in the Caſe pro 
poſed 2 Liferent Annuity it ſelf, if it had 
continued longer ſeparate from the propriety; 
yet it could. — no way been and 9 9 
denſome to the Pupil, becauſe in whoſe hand, 
vrhile the Liferent right continued, fo great 
a quantity of the price ſhould be remaining b 
vertue of the expreſs paction, that ſatisfac 
might be made thereby to the Liferentiix 
dut of the Interaſt. of it : 80 that e 


ſeem io bave been no juſt enough or 
Reaſon. of tranfacting. For although it be 
ledged by the Curatora, that there were not 
remaining but ten thouſand of the fourty two 
thouſand retained at the time of the Tranſa- 
ction; nevertheleſs, ſeeing that doth not ap- 
made, it could not at all ſubvert the for- 


mer Raaſonings, albeit it could appear never ſo much we have been altogether induced 
to think that the Curators in the preſent Matter of Fact tranſacting about the Lifrentrie 
Annuny\ having payed «thirteen thouſand Merks, without any precedent Cognixance 
and Decreet of 2 Magiſtrate: went beyond the bounds of the power of Curators, and did 


. thoſe things which did not belong to the Office and Management of a Curator: And ſo that 


that Tranſaction null in Law it ſelf, could bring no prejudice to the up. 
Eut although in rigour of Law this kind of Tranſaction ſhould be determined to be per- 
matted to Carators (hewſoever the cantrary hath been abundantly: proved) nevertheleſs 
Reftitution': ſhould not therefore be denied to the Minor aguinſt the harm and læſion done 
him by <his Tranſaction; ſeing great enough yea ſupine Negligenee, (for it is not lawful to 
preſume deceit in — — by the honour of their Families, if it de not muni- 
ſeſtly proven either by Witn the Remedy gf an Oath) may ſeem to have been commit- 
ted in celebrating it, to wit, that rhey did not more diligently. enquire into the Condition and 


Health of the Liferentrix, with whom the T ranjaQtion' was to be made: For ſecing Mor- 


tality about to come ſooner. or latter to the Liferentrix,' from the probable Circumſtances of 
Age, Weakneſs, Diſeaſe and others, was the only fouadation of interpoſing the! TranſaQion it 
was oltogether neceſſary that a curious Inquiſition ſhould be made into the Conſtitution and 
Health ot the Liferentrix Body. Which if it had interceeded, the knowledge alſo of the 


Cancer, and fromm thence the ſuſpicion of n have come to the 
Curators as well asto others: Nor had good Fidelity then fuffered them certified to proceed to 
uch a Tranſaction, with ſo manifeſt a loſs of tie Pupils Money. 38 7) 


: Alteram ex jure jurando noris ad tranſ-: Sing thefefore they were negligent in 
aQtionem firmandam interpoſito, natam con- ſearching out that; it cannot be denied, but 
traverſiam F | l that 


travetſiam ac dificulcatem ut enodemus; in 
anteceſſum præmittendum exiſtimamus, ita de- 
mum de jure RomgnoSacramenta puberum in- 
violabiter fuiſſe ouſtodienda ex vulgata L. 1. & 


Anibens. Sacram. puber. Cod. i aduei ſas wendi.. 


ſi de cætero 3 legittime Geſta fuiſſent ex 
legũ preſcripto, fic ut ſummo jure rata ac firma 

nec alia quam ex capite · læſtenis per 
Mindrennitatem Contingentis roſtitutio in in- 
ad verſus ea fuiſſet metuenda; Cum 
alioquin non ex preſcripto legum per minores 
contracta atque adeo — ni reſtitutionis qui- 
dem aux ilio 4 uti id ex L. de 1. 
Ced. de procl & dur reb. mmer. 2 fl n. Abunde 
colligitur dum re ſcriptum ſuit decreto non in- 
terpoſito de prediis minorum A ienandis ſuper 
vacuum eſſe de vili prietio rei diſtract tractare 
Cum ſenatus conſulti autoritas retento Domi- 
niv alienaadi via obſtrurerit; inttrpoſito vero 
decreto, ic ata j vendiciene reſticurio- 
nEadyerſus viliori prixtio factam diſtractions 
Potuiſſe impetrari, At fijus jurandam mino- 
ris in ſuper acceſhilet, Tum demum verum fuit 
xeſtitatidnis remedium ſuiſte denegatum per 
dict. L. C fredverfecs unit. ita ſentienti- 
bus nobiſcum Donello Commenter. Jar. Cui. . 
21. c. 13. Zonfo ad pode. Tu. de m 25 
ann, Num 40: Perefo — Cu adverſe ven- 


. Ne. . . Quamvis caim pluribus artiſit 


Martini opinio etiam invalidos minotum con 
_yuos longa ſerie recenſet, Job. - 


| ad vole; negotia 2 — jure valide D. 
&::& . entis ſenteatiam 
ſaniori Romani prudent beni dur 
niri arpitcamur, am cum ea qusm 4 
rennes q e contra legs, to — 
fic iplo jure nulla ſint ut — oe 
ein rmitatem adere quent I n del 5. Cod. 
L. L. m Genin 7. N & Geneabter 16. 
de palit: Neceſſe eſt ut ablurditatis evicande 
Cauſa longe mags jafirma manere dicamus 
pet minorem n! 
juris jurandi Reli 
minorennium eſſe — in 
contrahendo quam majorennium coatta tnani · 


ſeſtum minoris atatis favorem. 
— 


tee ſi 7 
tum exit, 3 jus 4 minore 


cipiamus, tanquam ad curatoris — 
| name> fn Magiſtratus decreto factam, 


_ 2 
c orio jure-jurando r minorem to ul- 
lum — yr — 


accipere 

actionem ſummo jure ſubſtitiſſe quis contendat 
(licer contra rationes juris ante ) ta- 
men cum læſio minoris ex ac magna 


duratorum egligentia appareat jugurandun 


mi- 


—— oe — in 
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that by their great fault the Mindr fell into 


this loſs of thincen thouland Mer ks: But tha 
Minors ſo wronged: uſed to be ſuccoured br 


Reſtitution in ve, is ſo -ordunary and 
certain in Law that it needeth no probation. 

That we may open up the other Contro- 
verſie and Difficultie — fromthe Oath of 
the Minor interpoſed wo conturn the Tranſ- 
action, we It is before hand to be pre- 
miſed, that by he Romen Law the Oaths of 
Lads grown up, were to have been inviola- 
bly keeped —.— 2. & autbewt. ſacre> 
mente verde. if as to 
the reſt all — is accord - 
— the Latz ſo that they had 
been ratified and firm in rigour of Law, neither 
had any other intire Reſtitution them 
to have been feared,” than from the head of 
Læſion happening by Minority. When o- 
ther wayes not being contracted by 
according to the prelcript of the Laws and fo 
Null, titey needed not ſo much as the aid of 
Reſtitution: As t L. ꝓuade a Cui. depre- 
dur & aut 1ebus Mor. Sine Dectet. nou ahen; 
© L. pen. D. de Amor. 29% envts, is abundent- 
ly gathered ; while a preſcript was | 
it was ſuperfivons to treat of the Rate 
of an Eſtate ſold, a Decreet not being inter- 
poſed about — Lands of —— 
i authority 


TH: 


— Per D. L. 1. Cod. 9 vendi 


none So judging with us Danella Comment, 
jar. Croll. lr. 2.1. C 13+ Zeeknit ad pandeth. 


an de mori. 15. unn. an. 40% F ad 5 


#1: Cod. 
Shoigh — Aar unos —— | 


„ utcunque 


de de prolulia alina . Nee 
vetthelels we judge that the Opinion of Bu 
Home: reſtricting . — * 
r-of Law 
Roman Ji 

ings which dave 


2 — 
er. 16. D. 4 


L. j 3 f.& 
It b ede that 


to ſhun Abſurdity we fay, that things done by 
2 Minoragainſt the Laws de remain far more. 


mhrm, howſogver confirmed by the Religion 
or Tyc of an Oath, unleſs we would have the 
condition of Minors: in A to be 


worſe 


Minors 


e 3 
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rores in rem ſuam propriam, propri 
LE tatem autores fieri diſerte vetat, ac tali caſu 


ſtitutionis adjutoriuma, huie ætate lee ſolitum 


indulgeri; eo quod evidenti laborat detectu ae 


ipſo jure: nullum eſt. Quemadmodum enim 
in alus quibuſcunque minorum Curatores ha- 
bentium — neceflaria omnino eſt 

torũ autoritas eaq; deſicienteinutile prorius 
by go or geſtum ſuerit, net alio habendum 
Joco quam quo contracta per eos quibus curato- 
ri per prætorem dato boni inter dictum eſt. L. 
© watetem, 3. Cod. de in . Miner. 
ita quoque irritum ipſo jure Cenleri debet jus 
jurandum -illud ;promiſforium quo minor ſe 
comra'comractus int ti dem non ventu - 
ram policetur, ſi Curatoris antoritas deſciat. 


Lcet autem preſenti in negotio primo fronte 


videri poſſit Curatorum autoritatem haud de 
fuiſle dum hi ipſi minorem ad juris jurandi re · 
ligionem exhortati ſunt ac induxerunt; per 

ſis tamen penitius rei geſtæ circumſtantiis in 
noteſcet facile ĩpſo jure nullam fuifle hanc cura- 
torum autoritatem . ſi modo conferre libuerit 
vulgatam juris Regulam quæ tutores ac cura- 
z utili 


Curatores ad iſtum actũ ſpecialiter conſtituendi 
Conſenſum requiĩrit Ls 1. D. de autor. Tu, alt. 


Inſtint. cod. iu. Etenim tran . actio de uſu fructu 


plenĩſſimam eſſet adepta lecuritatem ac firmi- 
tatem in commodut tructuariæ que Curato- 
res apulearas ſatis, ad implementum tranſactic · 
nis proprio nomine ſibi reddiderat devinctos, 
& inde; bfhcaciter eenvemire poterat z utcunq; 
alioquin; tranſactio in ſe ſpectata omni fuiſſet 
firmitate deſtituta, Arg, L. & # u. 9. Cos. de 
predut & alus reo. mmor, fine decres. no alienand. 
Super vncaneum protſus fuit quantum quidem 
ad fructuariam attinet, hoc ſubſecutum mino- 
ris ſacramentum; ac proinde concipi non poteſt 
in alterius cujuſquam quam curatorum ipſorum 


utilitatem ſecuritatemqʒ excogitatum acpreſti-. 


ſtitum, ſeilicet, ut vel ipſi liberarentur ab 
actione, tutelæ, per pupillum poſtea adverſus 
ſe ob damnoſam tranlaetionem & diſſipatam 
fine neceſſitate uel utilitate pecutiam pupilla- 
rem movende, vel ne ipſi ex ſuo interceſſione 
apud fructuariain facta conyenti ae ſolventes 
in damno harcrent.. Si ipſis quantitate tre- 


decem millium Mercarum poſtea repetentibus 


aut in pupilli Rationes Imputantibus, nulli- 
tatem tranſactionis minot opoſiturus ſuiſſet vel 
ſaltem extraordinarium adverſus damndiam 
tranſactienem auxilium ĩmploraturus At quid 
22 eſt in rem ſuam Curatores autores fieti, 

hec non eſt, ubi omni modo ſibi ſecuritatem 
& ab actione tutelæ libctationem ex minoris 
Sactaments, autoritate ſua & bhortatu preſtito 
tentarunt obtinere. Fob 


. COR tandem ex abundanti adji- 
ciendum eſt l. 1. & auth Sxcrawrntuni faber u 
Cod. j adverſus venau; ita communi Gentium i 


uſu eſſe abolitam teſtantibus illud kiſpani 
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minoris impedire nequit extraordinarium re- 


void and of no effect in Law it He, 


neſs it might ſeem at h 


worſe than that of Majors againſt the manifct 
favour of a Minors Age. | | 

If theſe things be -applyed to the preſent 
Buſineſs, it will be clear that an Oith iuter- 
poſed by a Minor to confirm à Trihfcrion, 
neither can or ought to be lurtfull co a MH 
the effect being ked to. For Whether we 
conceave the Tranſaction null in Lav it felt; 
as not belonging to the Office of a Cato 
and made without the Decrctt of a Magi- 
ſtrate, that Act invalid in Law It ſelf could not 
receive any firmneſs from an acceſſory Oath 
given by a Minor. But if vn the 1 
my contend that the Trunſaction fu 
in Rigour of Law) although againſt the Rea 
ſons of Law formerly propoſe H heverdglcls 
ſeeing the Lzfion of the Miner appeareth from 
the manifeſt and great neglect of the Curators, 
the Oath of the Minor cannot hinder the ex- 
traordinary help of Reſtitution, uſually indulg⸗ 
ed to this Age being læ ed and wronged, be- 
cauſe it laboureth with an evident defect, and 
is null in Law it ſelf. For èven us iti brher 
whatſoever Agreements. of Minors ving 
Curators, the Authority ofthe Curatots is a 
together neceſſary to the Agreements; and it 
being wanting whatſoever hath been done in 
altogether unproticable, and to be eſtetttied in 
no other place, then Contracts by em, who 
are interdicted from their Goods a Curator be- 
ing given them by the pretor . 1. Cardterews 
3. . de in mier reflu Anse. So 
alſo that promiſſory. 


1. ought As - 
gainſt-or oppoſe the Faith c  1nterp 

Contract, if the Aunhority of a Cufdtot be 
wanting. For although in the pfeſent Buſi- 
thority of Curators had not beth wanting, 
while they themſelves exhorted and induced 
the Minor to the Religious tze bf an Oath; 
Nevertheleſs having more throughly conſider - 
the Circumſtances of the thing ding , it will 
eaſily appear, that this Authority of rhe Cu- 
rators wis null in Law it ſelf, if any pleaſe to 
compare the eommen Rule of Law, which ex- 
preſſy forbiddeth "Tutors and Curatdrs to be 
Authors and Adviſ. rs to their own proper inte- 
reſt and proper profit, and in that caſe * 
the conſent of 2 Curator ipecially to be ap- 
point ed to that Act 4 1. D. de Anm, taver. 
Fel juſſi rod. . For ſeeing the Trankdion 
about the Liferent had got very full ſecurity 
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nalis, Gallis, Belgis, aliiſque juris interpreti- 
bus ac pragmaticis ut quzri merito poſfit, in 
qua orbis parte aut quo in angulo reſervatis e- 
tiam num fuerit hujus l. & Authen : uſus & hoc 
uidem urgentiſſima ratione cum experienfia 
ocuiſſet eodem ætatis lubrico eademque facili. 


: . tate qua ad contrahendum in Subſtantiæ ſuæ 
* pernitiem inducuntur Minores, etiam ad con- 


tractus ſuos jure Jurando muniendos inſtigari 
& permoveri ac multa minorum Patrimonia 
exhaufta fuiſſe præ textu Sacramenti quod per in 
fidias arteſque non bonas ætate fragili judicii 
imbecilitate laborante contrahentium captiola 


extorſerat avaritia & per tas nefaſque Jucrandi 


ido Chriffiness vol. g. deciſ.⁊ 25 num. 20. & ſeg. 
Pinellus ad | 2. Cod. ae reſcind. rendit. part 3. Cap. 1. 
num. 11. Argentrens, ad con ſuetudine Brittan. 
Art. 471, num. 1.2. Gudelinus, de jure 20. I. 
3. Cap. 14, verſ, non immorabor Fen. Kinſhot Re- 
Jponſe 10). num. i8, Bugneonde l. Abrogat l. 1. 
Sahra 119. Perefins Tit. Cod f adverſus vendite 
vm. alt. Aliique quos referr Groenewpn. ge leg. 
Hbroget. ad Dll fi adverſus vendu. & Chriſtineus 
in notis ad Bugnion.D.lece. a tq; hinc ĩpſis quoq; 


friſiis licet 2 religioſiſſimis Romani juris 


eultoribus & affeclis in tantum D l.: & Authen, 


 diſplicuit diſpolitis, ut ſan.citum ab iis tyerit re- 


nunc iationes ac Contractus Minorũ juratas non 


plus 3 qui in juratas ſimulq; protñbitum, 


ne tabellionis jure jurando ſubjecerent cont rac- 
tus minorũ, vel ab ipſis exigerent Sacra menta 
na amilhonis officii & alia Arbitraria, 
ita Frizli. J. x. 1.7. F. 5. Jeb. 4 ſand. Dro- 


» % 


bibil, dens C. 1. num. 97. in quam ſere ſen- 
teutiam etiam Parliamentũ. Scotia anno: 1681. 


m. Concepifſe Suggeſtum nobis eſt. 
Propter quiz omnia nulli dubitammus quin 
Minor adverſus banc, Tranſact jonem juratam, 


1 lis eſt, ſuccurendum ſit. ne ullam inde 
X agnem fuſtinea neat, ac ita jnris eſſe, ſecun- 
dum animi norſtri Reli 


al or! ligionem cenſemus, in 
quorum Hdem hiſce ſubſcripſimus, ac Minore 
Acadepiz Sigillo Reſponſum Munivimus : 

Laggupiin Batavis di 7. May 1694. * 
Sic Saber. Pr. Vitriatius J. C tg. Pt. Acad, Rect. 
- - ohendes Vuct. An ton. Matthæus, 
Lea Stgl. SGerardus Noodd. 
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accrets non aliend. This O.thvef the Minor 
having followed- was altogether ſuperfluous 
indeed as ro what concerns the Liferentrix, 
and therefore it cannot- be conceived to have 
been contrived and given. forthe profit and 
ſecurity of any other, than the Curators rhem- 
ſelves; to wit that either they themſelves 
mightbe freed from an Action of tutelage, that 

ould be afterwards raiſed by the Pupill againſt 
themlelves for the hurttul I ranſaction and the 
—— Money ſquandered away without ne- 
ceſſity or profitez- or Jeſt they themſelves be- 
ing conveened upon their Obligation made 
with the Liferentrix, and paying ſhould: bear 
the loſs, if the Minor had been to the 
nullity of the Tranſaction to them after wards 
ſecking back the PR of Thittcen thouſand 
Merk or at leaſt had been to implore extract» 
diary aid againſt the hurtful T ranſaction. 
But what {pray you, is it for Curators to be 


Authors for their own intereſt, if this be not it, 


whereby their own Authority and Exhortati- 
on made, they have tryed by all means to ob- 


tain ſecurity to the mlelves and freedom from 
the Action of tutelage by the Oath of the Mi- 


r. | 
To all which it tsarlaft to be added over and 
above out ot abundance that the Law and. Harb, 
Sacramenta' puberum'Cod. fi ad verſus venditionem; 
arc ſo aboliſhed by the common uſe and practice 
of Nations, as the Spaniſh; Italien, Fronchs Be 


cls and other inte and Practitioners in 
s Law bear witneſs that it might deſerved- 


ly be asked in what part of the World, or in 
what Corner hath the uſe of this La und Au- 
thentiek been relerved: And this indeed for a 


very preflirig Reaſon; when Fxperience had 


ravght that with the ſame inconſtaiicy and faci- 


lity of Age that Minors are induced to Contract 
to the Deſtruct on of their own Subſtance;they 
ate alſo inſtigated and moved to fortify their 


Contra witir an Oath 7 and that many K. 
ſtates of Minors have been exhauſted hy the 


PpPretence ol an Oath, which by ſnares and bad 
artes the caprious Avarice of Contracters, 


and a ſuſt of Gaining by right and wrong had 
cxtorted from their frail Age, labouring un- 
der a Weakneſs of Judgement; Chriſtnaus wo/. 


$ Deaf A1 q mum. 20 G ſeqq. Finellus ad l 2: Cod. de"refcind.' venditi zi cap. 1. num; 1 1. Ar- 
. j p 


reus ad eonſurtadrmer. Britann. art. 47 1. Bum. 1. 2. Gudelinus de jure neu, lib. 3 cape qe verſe 
ven imworaber. Hei, Rinſchot Reſporſe 102: num. 18. Bugmion de legibi/« NS goof 


Perexius . Cod. f advert. vendu num. wit, and others whom Groenewegen relareth'de l- 


ebrogat. labr. 1. n. 119. 


eee, 


D. i adverſuivendiciones; and Chriſtiænus mnotic 44 3 loco. And hence the Biſ- 


poſition of Ul. I. 1. andthe Authentick. hach ſo far diſpleaſed t 
t a 


e Friſlanders themſelves alſo, al- 


hough otherwayes very ſtrict obſerves and Followers of the Roman Law, that it hath been 
Decreed by them, that ſworn Renuuciations and Contracts of Minors have no more effe& then 
theſe that are unſworn and withal it hath been forbidden that-Scrivenersor Notaries do nos ſub- 
ject the Contracts of Minos d& an Oath, or exact Oaths from them under the pair of loſing 
their Office and other Arbitrary puuiſhment. Saru Frizie libe. 1. .,. r . Jobn 4 ſande probibite 


ment of Scotland made an Act ia the year 1681. 


97. Unto \which'purpoſe almoſt;-it hath been told us alſo that the Parlia- 


From all which ve do not doubt, but that ſuccour is to be given to the Minor againſt the 
Fvoorn TranſaRion, about which the plea is, that he ſuſtain not any Læ ſion from thence z and 


that ſo it is in Law, we judge according to our Conſeience. In Teſtimony whercof we have 


en the 7 of May 1693. 


' ſubſcribed theſe preſents, and have added to our Opinion the leſſer ſeal of the Univerſity at Ley- 


ww. 
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